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H E following - aii, hi FA the 
often reprinted, and has ſtill apprar'd 
without the Name of its Author, is ne- 
vertheleſs agreed to have been written by Chriſto- 
pher St. German, a Barriſter of the Inner 
Temple, who died, according to Mr. Wood 


in his Ath. Oxon lib. 1. p. 48. in the 


Year 1540. Bale ſays his Death happen'd in 

1539; and Dr. Fuller, (or rather the Printer 
of his Book) tranſpofing the two laſt Figures, 
makes it 1593, and this laſt ſays, he was de- 
ſcended of an ancient Family, lived to be er- 
tremely old (being above 80 Years of Age when 
Death ſeiſed him) and that he was bury'd in 
{ne Church of St. Alphage, London, near 
Cripplegate. There is indeed ſome Variance 
in the Authors who mention him in the Spelling 
of his Name; Sir Edward Coke, Rep. 7. 13. C. 
Calvin's Caſe, writes it St. Germin, Dr. 
Fuller, St. n Mr. Wood, and after 
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1 the Biſhop of Carliſle, Seintgerman ; But 
they all agree that he was the Author of theſe 
Dialogues. 

His Book was firſt publiſhed i in Laci in, and 
has had ſeveral Editions in that Language 
under the Title of Dialogus de fundamentis 
Legum Angliz & de Conſcientia ; but the 
Engliſh bas /ome few Chapters more than the 
1 1 That it was; tranſlated by the Author 
imſelf, ſeems very probable from the Language 
3 and Style, which are the ſame throughout the 
| hole; and that he did write ſome of the 
[ Chapters in Engliſh we have bis own Autho- 
BH rity for, in the Introduction to the ſecond Part 


of theſe Dialogues, p. 109. where he gives the 
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* Region of his not writing them in Latin, 

1 Te Deſign of this Treatiſe is to inquire into | 
4 - the OE and Reaſons of the Common Law 'I 
b of England; and to ſhew how conſiſtent every , 


of its Precepis (how ſurpriſing ſoever they may 
appear at firſt Sight) are with right Reaſon | 
and a good Conſcience, A great many of the. | 
moſt curious and intricate Points of Law are 
ſtated with a C learneſs that is extremely plea- 
ant aud entertaining, as well as uſeful and 
inſtructive; and all the ſeeming Hardſhips and 
Difficulties in the Caſes of Inheritance, Con- 
tract, Warranty, Wreck, Actions feigud, &c. | 
are made eaſy, and fairly recancileable to Moles x 
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HE Introduction. Page 1 
' CHAP. I. Of the Law Eternal. 


II. Of the Law of Reaſon, the which by Doctors is 


called the Law of Nature of reaſonable Crea- 
tures. ; " 


III. Of the Law of God. | 8 


IV. Of the Law of Man. 11 


V. Of the firſt Ground of the Law of England. 14 


VI. Of the ſecond Ground of the Law of En- 
gland. 17 
vil. Of the third Ground of the Law of En- 
gland. | '20 
VIII. Of the fourth Ground of the Law of En- 
8 27 
IX. Divers Caſes wherein the Student doubteth 
whether they be only Maxims of the Law, or 
that they be grounded upon the Law of Reabn. 
* Of the fifth Ground of the Law of England. 3 
a 2 XI. 
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XI. Of the ſixth Ground of the Law of England, 


Page 37 

X.II. The firſt Deſtin of the Doctor, of the Law 
of England and Conſcience. 38 

XIII. What Sindereſis is. | 40 
XIV. Of Reaſon. 42 


XV. Of Conſcience. "5 

XVI. What is Equity, 

XVII. In what manner a Man ſhall be holpen by 
Equity in the Laws of England, © 

XVIII. Whether the Statute . . 
by the Doctor be againft Conſcience, or not. 54 


XIX. Of what Law this Quſtion is to be under- 


Rood, that is to ſay, where Conſcience ſhall 


be ruled after the Law. 56 
XX. Divers Cafes where Conſcience. is to be or- 
dered after the Law. | © 


XXI. The firſt Quęſtion of the Student. If any 


Infant that is of the Age of twenty Years, — 
hath Reaſon and Wiſdom to govern himſelf, 
ſelleth his Land, and with the Money thereof 
buyeth other Land of greater Value than the 
firſt was, and taketh the Profits thereof; whe- 
ther may the Infant aſk his firſt Land again in 
Conſcience, as he may by the Law? 65 
XXII. The ſecond Dueſtion of the Student, If a 
Man that hath Lands for Term of Life, be 
impanelled upon an Inqueſt, and thereupon 
leeſeth Iffues and dieth; whether may thoſe 
Iſſues be levied upon kim is the Reverſion in 
Conſcience, as they may be by the Law? 67 


XXIII. The third Ouęſtion of the Student. If a 


Tenant for Toros of Life, or Years, do waſte, | 
whereby they be bound by the Laws to yield 
to him in the Reverſion treble Damages, and 
fo ſhall forfeit the Place waſted ; whether he 


is alſo bound in Conſcience to pay thoſe Da- 
mages, 
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mages, and to reſtore that Place waſted imme- 


diately after the Waſte done, as he is in the 
ſingle Damages, or that he is not bound there- 
to till the treble Damages and Place waſted be 
recovered in the King's Court. Page 69 


XXIV. The fourth Qugſbion of the Student, If 


à Man enfeoff other in certain Land upon Con- 
dition that if he enfeoff any other, that it may 
be lawful for the Feoffor and his Heirs to re- 
enter, &c. whether is this Condition good in 
Conſcience, though it be void in the Law? 70 
XXV. The fifth Quęſtion of the Student, If a 
Fine with Proclamation be levied according 
to the Statute, and no Claim made within five 
Years, &c. whether is the Right of a Stranger 
extincted thereby in Conſcience, as it is in the 
XXVI. A Queſtion made by the Doctor, how 
certain Recoveries that be uſed in the King's 
Courts to defeat tailed Land may ſtand with 
Conſcience, 74 
XXVII. The firſt Quęſtion of the Student con- 
cerning Tailed Landes. 89 
XXVIII. The ſecond Dre/tion of the Student con- 
cerning Tailed Lands, 90 
XXIX. The third Quęſtion of the Student con- 
cerning Tailed Lands. of 


XXX. The fourth Qugſtion of the Student con- 


cerning Recoveries of Inheritances intailed. 96 


XXXI. The fifth Quęſtion of the Student con- 


cerning Tailed Lands. 98 
XXXII. The ſixth Quęſtion of the Student con- 
cerning Tailed Lands. 101 
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HE Prologue. Die 207 
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* HAP. I. The firſt Due/on of the Student, 


Whether the Tenant in Tail after Poſſibility 


oOf Iſſue extinct may with Conſcience do Waſte. 


111 
N. What i is meant by this Term, when it is ſaid, 


Thus it was at the Common Law. 116 
III. The ſecond Quſtion of the Student; Whe- 
ther the Goods of Men outlawed be forfeit in 
Conſcience, as they be by the Law, 117 
IV. The third Quęſtion of the Student, of Waſte 
done by a Stranger in the Lands that be in the 
Hands of particular Tenants, Sc. I22 
Fs The fourth Quęſtion of the Student; W he- 
ther a Man may with Conſcience be of Coun- 

- fel againft him that he knoweth is the Heir of 
Right, but he is certified Baſtard by the Or- 
dinary. 1 
VI. The fifth Oeſion of the Student; Whether 
2 Man may with Conſcience be of Counſel 


with 
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with a Man at the Common Law, knowing 
that the Defendant hath ſufficient Matter to be 
diſcharged in the Chancery, that he may not 
plead at the Common Law. Page 130 
VII. The ſixth Quęſtion of the Student; Whether 


a Man may with Conſcience be of Counſel a- 


gainſt the Feoffee of Truſt in an Action of 
Treſpaſs that he bringeth againſt his Feoffor of 
Truſt for taking the Profits. | 132 


VIII. The ſeventh Quęſtion of the Student; If a 


Man by way of Diſtreſs cometh to his Debt, 
but he ought not to have diſtrained for it, what 


Reſtitution is he bound to make. 1 
IX. For what _— a Man may lawfully diſtrain, 
128 


X. The en Qucſiim of the Student; Whether 
Executors be bound in Conſcience to make Re- 
ſtitution for a Treſpaſs done by a Teſtator; and 
whether they be bound to pay Debts upon a 
Contract firſt, or make the faid Reſtitution. 


140 


XI. The ninth Quęſtion of the Student; Whe- 


ther he that hath Goods delivered him by force 
of a Legacy is bound in Conſcience to pay the 
Debt upon a Contract that the Teſtator ought, 
if the Executors have no other Goods in _ 
Hands. 145 


XII. The tenth Queſtion of the Student; If a Man 


have Iſſue two Sons, and die ſeifed of certain 
Lands in Fee, the eldeſt dieth without Iſſue, the 
youngeſt recovereth by Aſſiſe of Mortdancgſtor 
the Land, with Damages from the Death of 
the Father, whether there he be bound in Conſci- 
ence to pay the Profits to the Executors of the 
eldeſt Brother for the Time he lived. 149 


XIII. The eleventh Dreft ion of the Student; What 


Damages the Tenant in Dower ſhall recover 
| in 
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in Conſcience where her Huſband died not 
ſeiſed, but ſhe demanded her Dower, and was 


are 5 Page 15 2 7 


XIV. The twelfth Queftion of the e 3 If a 
Man knowing another to have Right to his 
Land, cauſeth a Fine with Proclamation to be 
levied, according to the Statute, and he that 
hath Right maketh no Claim within five Years, 


whether he be barred in Conſcience, as he is 7 
XV. The thirteenth Qugſtion of the Student; If 


a Man that hath had a Child by his Wife, do 

t 8 in him is, to have Poſſeſſion of his Wife's 
Land, and ſhe dieth before he can have it, whe- 
ther in Conſcience- he ſhall be Tenant by the 
Curtelie, 157 
XVI. The fourteenth Oueſtion of the student; ; 
If the Grantor of a Rent enfeoffeth the Gran- 
tee of the Rent of Part of the Lands, Sc. whe- 


ther the whole Rent be extinct in Conſcience, 6 | 


as it is in the Law. © 160 


XVII. The fifteenth Dueſtion of the Student; if x 
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in a Recovery of the one Acre, he not know- 
ing thereof, &c. whether his whole Rent be 
extinct in Conſcience, SW. 166 


XVIII. The ſixteenth Qugſtion of the Student; 


If a Man have a Villein for Term of Life, and 
the Villein purchaſeth Lands in Fee, and he 
that hath the Villein entreth, whether he may 
with Conſcience keep the Lands to him and 
to his Heirs, as he may by the Law. 168 


XIX. The ſeventeenth Due/tion of the Student; 
If a Man in the Caſe next before inform him 


that is in the Reverſion of the Villein, that af- 


ter the Death of the Villein he hath Right to 
Land, and counſelleth him to enter, whereup- 
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| on great Suit and Charges follow, what Danger 


is this to him that gave the Counſel. Pag. 171 
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n- = T be amen. 
he 
n- | Doctor of Divinity, that was 7 
or | great Acquaintance and Familiarity 
16- with a Student in the Laws of Eng- 
he 2 faid thus unto him; I have had a great 
e. Deſire of long Time to know whereupon 
55 the Law of England is grounded: But be- 
— ¶ cauſe the moſt Part of the Law of England 
is written in the French Tongue, therefore 
E 1 cannot, through mine own Study attain to 
the Knowledge thereof; for in that Tongue 
am nothing expert. And becauſe I have 
0 bound thee a faithful Friend to me in all my 
J Buſineſs, therefore I am bold to come to 
thee before any other, to know thy Mind, 
what be the very Grounds of the Law of 
Lela, as thou thinkeſt. | 
. Sud. That would aſk a great Leiſure, and 
Nit is allo above my cunning to do it: Ne- 
IE 1 ertheleſs, that thou ſhalt not think that I 


would wilfully refuſe to fulfil thy Deſire, I 
ſhall with good - will do that in me is to fa- 
A tisſy 
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ects 
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tisfy thy Mind. But I pray thee chat chou | 
wilt firſt ſhew me ſomewhat of other Laws 
that pertain moſt to this Matter, and that 
Doctors treat of, how Laws have begun; and 
then I will gladly ſhew thee, as methinketh, 2 


*q 


what be the Grounds of the Law of Eng- 3 


Ih Docs. 1 will with wil do as thou E 
il ſayeſt. Wherefore thou ſhalt underſtand, that 
— | Doctors treat of four Laws, the which (as me 
1 ſeemeth) pertain moſt to this Matter. The 
1. | firſt is the Law Eternal. The ſecond is the 

ff Law of Nature of Reaſonable Creatures, the 

1 which, as I have heard fay, is called by them 
P that be learned in the Law of En or the 
— 1 Law of Reaſon. The third is I Law f 
[i Cod. The fourth is the Law of Man. And 
Ji} therefore I will firſt treat of the Law Eternal, 3 
i ; 3 
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ter of his Firſt Epiſtle to the Corinthians, 7 | 


E937 7 
C:Hole Bonk -- 
cp the Law Eternal. 
IK E as there is in every Artificer a Reaſon 


of ſuch-like Things as are to be made by 
'— his Craft: So likewiſe it behoveth that in 


3 every Governor there be Reaſon and a Foreſight 


in the governing of ſuch Things as ſhall be or- 
dered and done by him to them that he hath the 


"X Governance of. And foraſmuch as Almighty 


God is the Creator and Maker of all Creatures, 


to the which he is compared as a Workman to 


his Works, and is alſo the Governor of all Deeds 


and Movings that be found in any Creature: 
Therefore as the Reaſon of the Wiſdom of God 
= (inaſmuch as Creatures be created by him) is the 
2X Reaſon and Foreſight of all Crafts and Works 


that have been or ſhall be; ſo the Reaſon of the 


3 | Wiſdom of God, moving all Things by Wiſdom 


made to a good End, obtaineth the Name and 


2X Reaſon of a Law, and that is called the Law 


- 


x 
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And this Law Eternal is called the firſt Lato: 


1 And it is well called the firſt, for it was. before all 


other Laws, and all other Laws be derived of it. 
Whereupon St. Auguſtine faith, in his Firſt Book 


of Free Arbitrement, that in Temporal Laws -. 
thing is righteous ne lawful, but that the People have 
derived to them out of the Law Eternal, Where- 


fore every Man hath Right and Title to have that 
he hath righteouſly, and of right wiſe Judgment 


2X of the firſt Reaſon, which is the Law Eternal. 


Stud. But how may this Law Eternal be known? 
For, as the Apoſtle writeth in the ſecond Chap- 
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4 DIALOGUE I. 
| ſunt Dei nemo ſeit, niſi Spiritus Dei; that is to 


Natural Reaſon; Secondly, 
tion; Thirdly, by the Order of a Prince or any 


ſay, No Man knoweth what is in God but the 
Spirit of God; wherefore it ſeemeth that he open- 


eth his Mouth againſt Heaven, that attempteth to 


know it. 
Doc. This Law Eternal no Man may 1 


8 it is in itſelf, but only bleſſed Souls that fee 
God Face to Face. But Almighty G6d of his 


Goodneſs ſheweth of it as much to his Creatures 
as is neceflary for them, for elſe God ſhould bind 
his Creatures to a Thing impoſſible ; which may 
in no wiſe be thought in him. Therefore it is to 
be underſtood, that three Manner of Ways Al- 
mighty God maketh this Law Eternal known to 
his Creatures reaſonable. Firſt, by the Light of 
by Meads Revela- 


other ſecundary Governor that hath Power to 


bind his Subjects to a Law. 
And: when the Law Eternal or the Will of 


God is known to his Creatures reaſonable by the 
Light of natural Underſtanding, or by the Light 


of natural Reaſon, that is called the Law of Reaſon : . 
And when it is ſhewed by heavenly Revelation in 
ſuch Manner as hereafter ſhall appear, then it is 
called the Law of God: And when it is ſhewed 
unto him by the Order of a Prince, or. of any 
other ſecundary Governor that hath a Power to 
ſet a Law upon his Subjects, then it is called the 
Law of Man, though originally it be made of 
God. For Laws made by Man that hath re- 
ceived thereto Power of God, be made by God. 
Therefore the ſaid three Laws, that is to ſay, the 
Law of Reaſon, the Law of God, and the Law 
of Man, the which hath ſeveral Names after the 
Manner as they be ſhewed to Man, be called in 


And 


God one Law Eternal. 
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C H DE KM 5 
And this is the Law of which it is written 
XZ Proverbiorum octauo, where it is ſaid, Per me re- 
ges regnant, & Legum conditores juſta diſcernunt ; 
that is to ſay, By me Kings reign, and Makers 
of Laws diſcern the Truth. And this ſufficeth 
for this Time for the Law Eternal. 


crap. 


3 <q Of z he Law of Reaſon, the which by 


Doctors is calPd the Law of Nature of 
reaſonable Creatures, 


IRS T it is to be underſtood, that the Law of 

Nature may be conſidered in two Manners, 
that is to ſay, generally and ſpecially, When it is 
conſidered generally, then it is referred to all 
Creatures, as well reaſonable as unreaſonable : 
For all unreafonable Creatures live under a cer- 
tain Rule to them given by Nature, neceſſary for 
them to the Conſervation of their Being, But 
of this Law it is not.our Intent to treat at this 


2M Time. The Law of Nature ſpecially conſidered, 
which is allo called the Law of Reaſon, pertain- 


eth only to Creatures reaſonable, that is, Man, 


| which is created to the Image of God. 


And this Law ought to be kept as well among 
Jews and Gentiles, as among Chriſtian Men: 
And this Law is alway good and righteous, ſtir- 
ring and inclining a Man to Good, and abhorring 
Evil, And as to the ordering of the Deeds of 


Man, it is preferred before the Law of God, and 


it is written in the Heart of every Man, teaching 
him what is to be done, and what is to be fled ; 
And becauſe it is written in the Heart, therefore 
it may not be put away, ne it is never changeable 
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to the Felicity of this Life. 


6 DIALOGUE l. 

by no Diverſity of Place, ne Time: And there- 
fore againſt this Law, Preſcription, Statute nor 
Cuſtom may not prevail: And if any be brought 
in againſt it, they be not Preſcriptions, Statutes 
nor Cuſtoms, but Things void and againſt Juſtice. 
And all other Laws, as well the Laws of God as 
to the Acts of Men, as _ be grounded there- 
upon. 

Stud. Sith the Law of Reaſon is written in 
che Heart of every Man, as thou haſt ſaid before, 
teaching him what is to be done, and what is to 
be fled, and the which thou ſayeſt may never be 
put out of the Heart, what needeth it then to 
have any other Law brought in to order the Acts 
and Deeds of the People ? 

Docs. Though the . of Reaſon may not be 


changed, nor wholly put away ; nevertheleſs be- 


fore the Law written, it was greatly lett and blind- 


ed by evil Cuſtoms, and by many Sins of the Peo- 

ple, beſide our original Sin; inſomuch that it 
58 hardly be diſcerned what was righteous and 
what was unrighteous, and what was good, and 
what evil. Wherefore it was neceſſary, for the 
good Order of the People, to have many Things 
added to the Law of Reaſon, as well by the 


Church as by ſecular Princes, according to the 


Manners of the Country and of the People where 
ſuch Additions ſhould be exerciſed. And this 


| Law of Reaſon differeth from the Law of God 
in two Manners, For the Law of God is given 


by Revelation of God; and this Law is given 
dy a natural Li 'S ht of Underſtanding. And al- 
ſo the Law of God ordereth a Man of itſelf, by 
a nigh Way, to the Felicity that ever ſhall en- 
dure; and the Law of Reaſon ordereth a Man 
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Stud. But what be the Things that the Law 
of Reaſon teaches to be done, and what to be 
3 fled? I pray thee ſhew me. 

Doc. The Law of Reaſon teacheth, that Good 
is to be loved, and Evil is to be fled: Alſo that 
thou ſhalt do to another, that thou wouldeſt ano- 
ther ſhould do unto thee; and that we may do no- 
thing againſt Truth; and that a Man muſt live 
peacefully with others; ; that Juſtice is to be done 
to every Man; and alſo that wrong is not to be 
done to any Man; and that alſo a Treſpaſſer is 
vworthy to be puniſhed ; and ſuch other. Of the 
which follow divers other ſecundary Command- 
= ments, the which be as neceſſary Concluſions de- 
© rived of the firſt, As of that Commandment, 
that Good is to be beloved; it followeth, that a 
Man ſhould love his Benefactor: For a Bene- 
= factor, in that he is a Benefactor, includeth in 
him a Reaſon of Goodneſs, for elſe he ought not 
to be called a Benefactor, that is to ſay, a good 
Doer, but an evil Doer: And ſo in that he is a. 
F Benefactor, he is to be beloved in all Times, and 
in all Places. And this Law alſo ſuffereth many 
Things to be done: As that it is lawful to put 
away Force with Force; and that it is lawful for 
every Man to defend himſelf and his Goods againſt 
an unlawful Power. And this Law runneth witk 
every Man's Law, and alſo with the Law of God; 
as to the Deeds of Man, and muſt be always kept 
and obſerved, and ſhall alway declare what ought 
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to follow upon the general Rules of the Law of 
Man, and ſhall reſtrain them if they be. _ 
thing contrary unto it. 

And here it is to be underſtbod; that after ſome- 


Men, the Law whereby all things were in Common, 
Was never of the Law of Reaſon, but only in the 


A Time 


8 DIALOGUE I. 


Time of extreme Neceſſity. For they ſay, that | 
the Law of Reaſon may not be changed ; but they s 
ſay, it is evident, that the Law whereby all Things 
ſhould be in Common, is changed: Wherefore | 
wy conclude, that was never the Law of Rea- 


8 AAP. is | ig 
C Of the Law of God: 


HE Law of God is a certain Law given by 
| Revelation to a reaſonable Creature, ſhew- Þ 
Wer him the Will of God, willing that Creatures 
reaſonable be dound to do a thing, or not to do it, 
for obtaining of the Felicity eternal. And it is ſaid, 
for the obtaining of the Felicity eternal, to excludde 
the Laws ſhewed by Revelation of God for the Po- 
litical Rule of the People, the which be called 7u- 
dicials. For a Law is net properly called the E 
of God, becauſe it was ſhewed by Revelation of 
God, but alfo becauſe it directed a Man by the 


| neareft Way to the Felicity eternal; as been the 
Laws of the Old Teſtament, that been called Mo- Y 
rals, and tne Laws of the Evangeliſts, the which 


were ſhewed in much more excellent Manner 
than the Law of the Old Teſtament was: For that | 
was ſhewed by the Mediation of an Angel; but the 
Law of the Evangeliſt was ſhewed by the Media- 
tion of our Lord Jeſus Chriſt, God and Man, And i 
the Law of God is alway righteous and juſt, forit | 
is made and given after the Will of God. And 
therefore all Acts and Deeds of Man be called | 
righteous and juſt, when they be done according 


to the Law of God, and be conformable to it Al- 
ſo 5 | 
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A HA P T E R III. 9 
ſo: ſometime a Law made by Man, is called the 
Law of God. As when a Law taketh his princi- 


4 pal Ground upon the Law of God, and is made for 
the Declaration or Conſervation of the Faith, and 
co put away Hereſies, as divers Laws Canon, and 

X alſo divers Laws made by the common People, 
ſometime do; the which therefore are rather to be 
called the Law of God, than the Law of Man. 
Vet nevertheleſs all the Laws Canon be not the 


XZ Laws of God: For many of them be made only for 
the political Rule and Conſervation of the People. 
XZ Whereupon John Gerſon, in the Treatiſe of the 
Spiritual Life of the Soul, the ſecond Leſſon, and 
= the third Corollary, faith thus; All the Canons 
of Biſhops nor their Decreesbe not the Law of God: 


L For many of them be made only for the political 
Converſation of the People. And if any Man will 
ſay, Be not all the Goods of the Church ſpiritual, 


for they belong unto the Spiritualty, and lead to 
the Spiritualty? We anſwer, That in the whole 
= political Converfation of the People, there be ſome 
XX ſpecially deputed and dedicated to the Service of 
God, the which moſt ſpeciallys (as by an Excel- 
lency) are called ſpiritual Men, as religious Men 
are. And other, though they walk in the Way 
of God, yet nevertheleſs, becauſe their Office is 
2X moſt ſpecially to be occupied ahout ſuch things as 
= pertain to the Commonwealth and to the good Or- 
der of the People, they be therefore called Secular 
Aen or Lay Men, Nevertheleſs, the Goods of the 


= fr may no more be called Spiritual than the 


EZ Goods of the other, for they be things mere tem- 
== poral, and keeping the Body, as they do in the other. 
And by like Reaſon, Laws made for the political 
= Order of the Church be called many times ſpiritual, 
or the Laws of God; nevertheleſs it is but impro- 
x perly: and other he called Civil, or the Laws of 
47 A 5 1 


10 DIALOGUE I. 
Man. And in this Point many be oft times de- | 
ceived, and alfo deceive other, the which judge the 
things to be ſpiritual, the which all Men know be 
things temporal and carnal. "Theſe be the Words 
of John Gerſon in the Place alledged before. Far- 
thermore, beſide the Law of Reaſon and the Law 
of Man, it was neceſſary to have the Law of God, | 
for four Reaſons. NY 
The Fir/*, becauſe Man is ordained to the End E 
of the eternal Felicity, the which exceedeth the 
Proportion and Faculty of Man's Power. There- 
fore it was neceſlary that beſide the Law of Reaſon 
and the Law of Man, he ſhould be directed to his 
End by the Law of God. 3 
Secondiy, forasmuch as for the Uncertainty of 
Man's Judgment, fpecially of things peculiar and 
ſeldom falling, it happeneth oft times to follow 
divers Judgments of divers Men, and Diverſities 7 
of Laws; therefore, to the Intent that a Man with⸗ 
out any doubt may know what he ſhould do, and 
what he ſhould not do, it was neceſſary that be 
ſhould be directed in all his Deeds by a Law hea- 
venly, given by by God, the which is ſo apparent, that 
no Man may fwerve from it, as is the Law of God. 
Thirdly, Man may only make a Law of ſuch 
things as he may judge upon, and the Judgment 
of Man may not be of inward things, but only 
ot outward. things; and neverthelefs it belongeth 
to Perfection that a Man be well ordered in both, 1 
that is to ſay, as well inward as outward. 
Therefore it was neceſſary to have the Law of 
God, the which ſhould order a Man as well of 
inward things as of outward things. I 
The Fourth is, becauſe, as St. Augu/tine mich in 
his firſt Book of Free Arbitrement, the Law of Man 
may not puniſh all Offences: For if all Offences | 


* be puniſhed, the: Commonwealth ſhould be 
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CHAPTER IV. 1 ˙1 


Je- hurt, as is of Contracts; for it cannot be avoided, 
the but that as long as Contracts be ſuffered, many Of- 


de f fences ſhall follow thereby, and yet they be ſuffered 
rds for the Commonwealth. And therefore that no Evil 
ar- ſhould be unpuniſhed, it was neceſſary to have the 
aw Law of God that ſhould leave no Evil unpuniſhed.. 
od, . | ; 
1 CHEAP 
the | OF the Law of Man. 
re- 
ſon HE Lato ef an (the which ſometime is cal-- 
his led the Lato poſitive) is derived by Reaſon, - 
as a thing which is neceſſary, and probably fol- 
of lowing of the Law of Reaſon, and of the Law of 
and | God. And that is called probable, in that it ap- 
ow peareth to many, and eſpecially to wiſe Men to 
ties be true. And therefore in every Law poſitive well 
ich. made, is ſomewhat of the Law of Reaſon, and of 
and the Law of God; and to diſcern the Law of God 
- be and the Law of Reafon from the Law poſitive, is 
ca. very hard. And though it be hard, yet it is much 
hat neceſſary in every moral Doctrine, and in all Laws 
0d. made for the common Wealth. And that the 
uch Law of Man be juſt and rightwiſe, two things be 
ent neceſſary, and that is to ſay, wiſdom and Autho- 
ny rity. Wiſdom that he may judge after Reaſon, 
eth what is to be done for the Communalty, and what. 
th, is expedient for a peaceable Converſation and ne- 
ard. 8 cellary Suſtentation of them; Authority, that he. 
of have Authority to make Laws. For the Law is 
0 derived of Ligare, that is to ſay, to bind. But 
the Sentence of a wiſe Man doth not bind the 
b in Communalty, if he have no Rule over them. 
Aan Alſo to every good Law be required theſe Proper- 
ces dies; that is to ſay, that it be honeſt, rightwiſe, 


poſſible in itſelf, and after the Cuſtom of the 
| - Country, 


12 DIALOGUE I. J 
Countty, convenient for the Place and Ti me, 1 f 
neceſſary, profitable, and alſo manifeſt, that it be 1 


not captious by any dark Sentences, ne mixt with 


any private Wealth, but all made for the com- 
mon Wealth. And after St. Bridget, in the fourth = 
Book, in the hundred and twenty-ninth Chapter, 
every good Law is ordained to the Health of the 
Soul, and to the fulfilling of the Laws of God, and 
to induce the People to fly evil Deſires, and to do 
good Works. Alſo the Cardinal of Camerer wri- i 
teth, Whatſoever is righteous in the Law of Man, 
is righteous i in the Law of God. For every Man's 
Law muſt be conſonant to the Law of God. And 
therefore the Laws of Princes, the Command- 
ments of Prelates, the Statutes of Communalties, 
ne yet the Ordinance of the Church is not righte- 
ous nor obligatory, but it be conſonant to the 3 
Law of God. 3 
And of ſuch a Law of Man that is nn 

to the Law of God, it appeareth who hath Right 
to Lands and Goods, and who not: For whatſo- 
ever a Man hath by ſuch Laws of Man, he hath 
righteouſly ; and whatſoever he hath againſt ſuch 
Laws, is unrighteouſly had. = 
For Laws of Man not contrary to the Law of 1 
God, nor to the Law of Reaſon, mult be obſerved 
in the Law of the Soul: And he that deſpiſeth tbem, 
deſpiſeth God, and reſiſteth God. And further- 
more, as Gration faith, becauſe evil Men fear to 
offend for fear of Pain; therefore it was neceſſary 
that divers Pains ſhould be ordained: for divers Of- 
fences, as Phyſicians ordained divers Remedies for 
{ſeveral Diſeaſes. And ſuch Pains be ordained by 
the Makers of Laws, after the Neceſlity of the 
Time, and after the Diſpoſition of the People. And 
though that Law that ordained ſuch Pains hath 
thereby a Conformity to the Law of God, * 
i f D - Ce 
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the Law of God commandeth that the People ſhalf 

take away Evil from among themſelves ;) yet they 
belong not ſo much to the Law of God, but that 

other Pains (ſtanding the firſt Principles ) might be 

XT ordained and appointed therefore. That is the 
Lau that is called moſt properly the Law poſitive, 
and the Law of Man. 

XZ And the Philoſopher ſaid in the third Book of 
his Ethicks, that the Intent of a Maker of a Law 
is to make the People good, and ta bring them to Ver- 
tue. And although I have ſomewhat in general 

ſhewed thee whereupon the Law of England is 

XX grounded, (for of Neceſſity i it muſt be grounded of 

the ſaid Laws, that is to fay, of the Law eternal, 

of the Law of Reaſon, and of the Law of God: 5 

EX nevertheleſs I pray thee ſhew me more ſpecially 

E whereupon it is grounded, as thou thinkeſt, as 

thou before haſt promiſed to do. 7 
Stud. I will with Good-will do therein that li- 

eth in me, for thou haſt ſhewed me a right, plain, 
and ftraight Way thereto. Therefore thou ſhalt 
underſtand, that the Law of England is grounded 
upon fix principal Grounds. Firft, it is grounded 

on the Law of Reaſon, Secondly, on the Law of 
ed. Thirdly, on divers general Cuſtoms of the 

EKe-alm, Fourthly, on divers Principles that be cal- 

led Maxims.  Fifthly, on divers particular Cuſtoms. 

1 ; S:xthly, on divers Statutes made in Parliaments 

the King, and by the Common Counſel of the 

Realm. Of which Grounds I ſhall ſpeak in or- 
3 er as they be rehearfed before, And firſt of the 

WP pow of Reaſon. 


CHAP. 
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C H A p. . 
q of the firſt Grand ef the Low of Eghod, 


HE firſt Ground of the Law of England is | 
the Law of Reaſon, whereof thou haſt reatd | 3 
before in the ſecond CMpter, the which is kept i in 4 
this Realm, as it is in all other Realms, and as 
of Neceſſity it muſt needs be, (as thou haſt faid | f 
before.) | ; 
Do#.. But I would know: what is called the | g 
Law of Nature after the Laws of England. 5 
Stud. It is not uſed among them that be learned | 1 
in the Laws of England to reaſon what thing is 2 | 
commanded or prohibited by. the: Law of Nature, 3 
and what not, but all the reaſoning in that behalf 
is under this Manner. As when any thing is 
grounded upon the Law of Nature, they ſay, that 
Reaſon will that ſuch a thing be done; and if it be 
prohibited by the Law of Nature, they ſay it is 
againſt Reafon, or that Reaſon will not ſuffer that 
to be done. | 
Doc. Then I pray thee ſhew me what they | | 
that be learned in the Laws of the Realm hold to 
be commanded or prohibited by the Law of Na- 
ture, under fuch Terms and after ſuch Manner as 
is uſed among them that be learned in the faid | 
Eaws. ; 
Stud, There be put by them that be learned i in 
the Laws of England two Degrees of the Law of 
Reaſon, that is to ſay, the Law of Reaſon primary, 
and the Law of Reaſon ſecundary, By the Law of 
| Reaſon primary be prohibited in the Laws of Eng | 
land Murder, (that is, the Death of him that, is 
innocent) Perjury, Deceit, Breaking of the Peace, 2 
and many other. like, And 5 the ſame Law 7 : 
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7 O H APT ER V. Is 
=X & it is lawful for a Man to defend himſelf againſt 
an unjuſt Power ſo he keep due Circumſtance. And 


. 4 alſo if any Promiſe be made by Man as to the Body, 
it is by the Law of Reaſon void in the Laws of 
Ergland. The other is called the Law of ſecunda- 


M ry Reaſon, the which is divided into two Branches, 


<c-Y that is to fay, into a Law of ſecundary Reaſon ge- 
neral, and into a Law of fecundary Reaſon parti- 


cular. The Law of a ſecundary reaſon general is. 
grounded and derived of the general Law or gene- 
neral Cuſtom of Property, whereby Goods move- 


able and immoveable be brought into a certain 
Property, fo that every Man may know his own. 


thing. And by this Branch be prohibited in the 


Laws of England Diſſeiſins, Treſpaſs in Lands 


and Goods, Reſcuſs, Theft, unlawful With-hold-- 
ing of another Man's Goods, and ſuch other. 
And by the fame Law it is a Ground in the Law 

of England, that Satisfaction muſt be made for a 
© Treſpaſs, and that Reſtitution muſt be made of 

ſuch Goods as one Man hath that belong to ano- 
ther Man, the Debts muſt be paid, Covenants 
X fulfilled, and ſach other. And becauſe Diſſeiſins, 
XX Treſpaſs in Lands and Goods, Theft, and other, 
had not been known, if the Law of Property had 
not been ordained; therefore all things that be de- 


r 33 8 rived by Reaſon out of the ſaid Law of Property 
be called the Law of Reaſon ſecundary general, for: 


the Law of Property is generally kept in all Con- 
= tracts. „ 
The Law of Reaſon ſecundary particular is the 
Law that is derived of divers Cuſtoms general and 


or particular, and of divers Maxims and Statutes or- 
"RE dained in this Realm. And it is called the Law 
J Reaſon ſecundary particular, becauſe the Reaſon 


n chat Caſe is derived of ſuch a Law that is only 
i | holden 
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16 DIALOGUE IL. 
holden for Law in this Realm, and in none other 
Realm. 
Dee. I pray thee ſhew me ſome hace Caſe 
of ſuch a Law of Reaſon ey particular for 


an Example. 

Stud. There is a Law in Englend, which is a 
Law of Cuſtom, that if a Man take a Diftreſs 
lawfully, that he ſhall put it in Pound overt, there 


to remain till he be ſatisfied of that he diſtrained 
for, And then thereupon may be afked this Que- 


ſtion, that if the Beaſts die in Pound for lack of | 
Meat, at whoſe Peril die they? Whether die they 
at the Peril of him that diſtrained, or of him that 4 
_ oweth the Beaſts? E 
Dedt. If the Law be as thou ſayeſt, and that 
a Man for a juſt Cauſe taketh a Diſtreſs, and 
putteth it in the Pound overt, and no Law com- 
pelleth him that diſtrained to give them Meat, then 
it ſeemeth of Reaſon, that if the Diſtreſs die in 
Pound for lack of Meat, that it died at the Peril 
of him that oweth the Beaſts, and not of him that 


diſtrained; for in him that diftrained there can be 


aſſigned no Default, but in the other may be aſ- 
ſigned a Default, becauſe the Rent was unpaid. 
Stud. Thou haſt given a true Judgment, and 
who hath taught thee to do ſo, but Reaſon derived 
of the ſaid general Cuſtom? And the Law is ſo full 
of ſuch ſecundary Reaſons derived out of the gene- 
ral Cuſtoms and Maximes of the Realm, that 
ſome Men have affirmed that all the Law of the 
Realm is the Law of Reaſon, But that cannot be 


proved, as me ſeemtth, as I have partly ſhewed be- 


fore, and more fully will ſhew after. And it is 
not much uſed in the Laws of England, to reaſon 
what Law is grounded upon the Law of the firſt 


| Reaſon primary, or on the Law of Reaſon ſecun- 
dary, 
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Weary, for they be moſt commonly openly known 
f themſelves; but for the Knowledge of the Law 
Wot Reaſon ſecundary is greater Difficulty, and there- 
ore therein dependeth much the Manner and 
Form of Arguments in the Laws of England. 

And it is to be noted, That all the deriving of 
Reaſon in the Law of England proceedeth of the 
Mirſt Principles of the Law, or of ſomething that is 
eerived of them: And therefore no Man may right- 
wiſely judge, ne groundly reaſon in the Laws of 
gland, if he be ignorant in the firſt Principles. 


4 Alſo all Birds, Fowls, wild Beaſts of Foreſt and 


Warren, and ſuch other, be excepted by the Laws 
Mf England outof the ſaid general Law and Cuſtom 


1 pf Property: For by the Laws of the Realm no 


*4 Property may be of them in any Perſon, unleſs 
they be tame. Nevertheleſs the Eggs of Hawk, 


n lerons, or ſuch other as build in the Ground of 
ny Perſon, be adjudged by the ſaid Laws to belong 


o him that oweth the Ground, 


ö ; 8 Of the ſecond Ground of the Law of England. 


HE ſecond Ground of the Law of England is 
the Law of Ged. And therefore for Puniſh- 
nent of them that offend againſt the Law of God, 
Ft is enquired of many Courts in this Realm, if 
ny hold any Opinion fecretly, or in any other 
M.anner againſt the true Catholick Faith; and alſo 


* 


any general Cuſtom were directly againſt the 
Law of God, or if any Statute were made directly 
gainſt it: As if it were ordained that no Alms 
hould be given for no Neceſſity, the Cuſtom and 
tatute were void. Nevertheleſs the Statute made 
In the thirty- fourth Year of King Edward III. 

| whereby 
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18 DIALOGUE I. 


Statute, for it obſerveth the Intent of the Law of 
God. And alſo by Authority of this Law there is 


King's Juſtices in ſuch Manner as the Law of the 


and receiveth alſo all Laws of the Church duly 
that made them. Inſomuch that in many Caſes | 


ſtices ſhould judge in the King s Courts after the 


Heir appealed, which hangeth yet undiſcuſſed, 1 


whereby it is ordained that no Man under Pain of 
Impriſonment ſhall give any Alms to any valiant 
Beggers that may well labour, that they may ſo Wl 
be compelled to labour for their Living, is a good 


a Ground in the Laws of England, that he that is 
Accurſed ſhall maintain no Action in the King's 
Court, except it be in very few Caſes; ſo that the 
fame Ex communication be certified before the 


Realm hath appointed. And by the Authority alſo 
of this Ground the Law of England admitteth the 
ſpiritual Juriſdiction of Difmer and Offerings, an 
of all other things that of Right belong unto it; 


made, aud that exceed not the Power of chem 
it behoveth the King's Juſtices to judge after the 
Laws of the Church. I 

De#. How may that be, that the King's Iu- ; 


Law of the Church? for it ſeemeth that the Churc| 
ſhould rather give Judgment in ſuch things as it 
may make Laws of, than the King's Juſtices. | 
Stud. That may de done in many Caſes, where- 
of I ſhall for an Example put this Cafe: If a Writ 8 
of Right of Ward be — of the Body, &c. And . 
the Tenant confeſſing the Tenure, and the Non- 
age of the Infant, ſaith, That the Infant was mar- 
ried in his Anceſtor's Days, c. whereupo 
twelve Men be ſworn, which give this Verdict, 
that the Infant was married in the Life of his An- 
ceſtor, and that the Woman in the Life of his An 
ceſtor ſued a Divorce, whereupon Sentence wa 
given that they ſhould be divorced, and that the 4 
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C HA 


aying the Aid of the Juſtice to know whether 
e Infant in this Caſe ſhall be ſaid married or no: 
n this Caſe, if the Law of the Church be that the 
id Sentence of Divorce ſtandeth in his Strength 
Ind Virtue until it be annulled upon the ſaid Appeal, 
at the Infant at the Death of his Anceſtor was un- 
arried, becauſe the firſt Marriage was adnulted 
that Divorce, and if the Law of the Church be, 
hat the Sentence of the Divorce ſtandeth not in 
Effect till it be affirmed upon the ſaid Appeal; then 
che Infant yet married, ſo that the Value of his 
larriage cannot belong unto the Lord: And there- 
re in this Caſe Judgment conditional ſhall be gi- 
en, Sc. And in like wiſe the King's Juſtices in 
any other Caſes ſhall judge after the Law of the 
Fhurch, like as the ſpiritual Judges muſt in many 
ZTaſcs form their Judgment after the King's Laws. 
Xx DF. How may that be, that the ſpiritual 
Judges ſhould judge after the King's Laws? I pray 
ee ſhew me ſome certain Caſe thereof. 
Stud. Though it be ſomewhat a Digreſſion from 
pur firſt Purpoſe, yet Iwill not withſay thy Deſire, 
ut will with Good-will put thee a Caſe or two 
Hereof, that thou mayeſt the better perceive what 
mean. If A. and B. have Goods jointly, and A. 
y his laſt Will bequeathe his Portion therein. 
9 C. and maketh the faid B. his Executor, and di- 
th, and C. aſketh the Execution of this Will in 
on- Ihe ſpiritual. Court: In this Caſe the Judges there 
bound to judge that Will to be void, becauſe it 
void by the Laws of this Realm. And likewiſe 
fa Man be outlawed, and after, by his Will, be⸗ 
ueathe certain Goods to John at Stile, and make 
is Executors, and die, the King ſeiſeth his Goods, 
Ind after giveth them again to the Executors, and 
lter John at Stile ſueth a Citation out of the ſpi- 
tual Court againft the Executors, to have Exe- 
cution 


2 DISLODGUE: 1. 


cution of the Will: In this Caſe the Judges 1 

the ſpiritual Court muſt judge the Will to be void 9 

as the Law of the Realm is that it is; and je 9 

there is no ſuch Law of Forfeiture of Goods bu 
ads ch in the ſpiritual Law. 


85 C HA P. VII. V 
Of the third Ground of the Law of England A h 


HE third Ground of the Law of Englanil 
ſtandeth upon divers general Cuſtoms of o 
time uſed through all the Realm, which have bee F 1 
accepted and approved by our Sovereign Lord th 
King, and his Progenitors, and all his Subject 
And becauſe the ſaid Cuſtoms be neither _ 
the Law of God, nor the Law of Reaſon, an 
have been alway taken to be good and neceſſary fa! 
the common wealth of all the Realm; therefore theſ 
| have obtained the Strength of a Law, inſomuci] 
that he that doth againſt them, doth againſt Juſtice! 
And theſe be the Cuſtoms that properly be callel 
the Common Law. And it ſhall alway be determin/ 
ed by the Juſtices whether theie be any ſuch genen 
| Cuſtom or not, and not by twelve Men, And dl 
theſe general Cuſtoms, and of certain Principle 
that be called Maximes, which alſo take Effect . 
the old Cuſtom of the Realm, (as ſhall appear in tie 
Chapter next following) dependeth moſt Part of thei 1 
Law of this Realm. And therefore our Sovereign 
Lord the King, at his Coronation, among othe 
things, taketh a ſolemn Oath that he ſhall cauk 
all the Cuſtoms of his Realm faithfully to be ob- 9 
ſerved. 1 
Doe. I pray thee ſhew me ſome of theſe gene . 
tal C — 3 
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CHAPTER VII. 21 


ud. I will with Good-will : And firſt, I ſhall 
wv thee how the Cuſtom of the Realm is the 
ry Ground of divers Courts in the Realm, 
t is to ſay, of the Chancery, of the King's Bench, 
che Common Pleas, and the Exchequer, the which 
8 Courts of Record; becauſe none may fit as 
1 dges in theſe Courts, but by the King's Let- 
s Patents. And theſe Courts have divers Au- 
rities, whereof it is not to treat at this Time. 
oer Courts there be alſo only grounded by the 
(tom of the Realm, that be of much leſs Au- 
Fo rity than the Courts before rehearſed. As in 
been ery Shire within the Realm there is a Court 
tis called the County, and another that is called 
We Sher iff*s Torne; and in every Manor is a Court 
It is called a Court-Baron, and to every Fair 
an d Market is incident a Court that is called a 
urt of Piepowders. And though in ſome Sta- 
Wes is made mention ſometime of the ſaid Courts; 
Ft nevertheleſs, of the firſt Inſtitution of the 
Courts, and that ſuch Courts ſhould be, 
ere is no Statute nor Law written in the Laws 
ni England. And fo all the Ground and Begin- 
ee of the ſaid Courts depend upon the Cuſtom 
d d the Realm; the which Cuſtom is of fo high 
thority, that the ſaid Courts ne their Autho- 
bes, may not be altered, ne their Names 
anged, without Parliament. 
=X Alſo by the old Cuſtom of the Realm, no Man 
il be taken, impriſoned, diſſeiſed, nor other- 
the e deſtroyed, but he be put to anſwer by the 
au of the Land: And this Cuſtom is confirm- 
ob- by the Statute of Magna Charta, cap. 26. 
ER Al by the old Cuſtom of the Realm, all Men 
at and ſmall ſhall do and receive Juſtice in the 
Ing's Courts: And this Cuſtom is confirmed 
the Statute of Marlb. cap. 1. 
yr RO, Alfo 


22 DIALOGUE l. 
| Alſo by the old Cuſtom of the Realm, thi 
_ eldeſt Son is only Heir to his Anceſtor ; and i 
there be no Sons, but Daughters, then all th. 
Daughters ſhall be Heirs. And ſo it is of Siftenf 
and other Kinſwomen. And if there be neithaj 
Son, Daughter, Brother, nor Siſter, then ſhall 
the Inheritance deſcend to the next Kinſman of 
Kinſwoman of the whole Blood to him that ha# 
the Inheritance, of how many Degrees ſoey 
they be from him. And if there be no Heil 
general nor ſpecial, then the Land ſhall eſcha 
to the Lord of whom the Land is holden, | 
Alſo by the old Cuſtom of the Realm, Land 
ſhall never aſcend or deſcend from the Son to tix 
Father or Mother, nor to any other Anceſtor of 
the Right Line, but it ſhall rather eſcheat to th 
Lord of the Fee. 4 
Alſo if any Alien have a Son that is an Alia L 
and after is made Denizen, and hath anoth«l 
Son, and after purchaſeth Lands, and dieth ; tx 
youngeſt Son ſhall inherit as Heir, and not 8 
Alo if there be three Brethren, and the middel 4 
Brother purchaſe Lands, and dieth without Heil 
of his Body; the eldeſt Brother ſhall inherit 
Heir to him, and not the younger Brother. 
And if Land in Fee-ſimple deſcend to a M 
by the Part of his Father, and he dieth withoul 
Heir of his Body; then the Inheritance ſhal] 8 
ſcend to the next Heir of the Part of his Fathef 4 
And if there be no ſuch Heir of the Part of his FA 
ther, then if the Father purchaſeth the Lands, il , 
ſhall go to the next Heir of the Father's Mothej 3 | 
and not to the next Heir of the Son's Moth 
but it ſhall rather eſcheat to the Lord of the Fe, 
But if a Man purchaſe Lands to him and to H 
R and die without Heir of his Body, as 
1 =, 


— 


CHAPTER. HI. an” 
Jad before; then the Land ſhall deſcend to the 
ext Heir of the Part of his Father, if there be 
3 oy 3 ; and if not, then to the next Heir of the 
art of his Mother. | 
Alco if the Son purchaſeth Lands in Fee, and 
Mieth without Heir of his Body; the. Land ſhall 
eſcend to his Uncle, and ſhall not deſcend to his 
Mather: But if the Father have a Son, though 
St be many Years after the Death of the elder 
rother, yet that Son ſhall put out his Uncle, 
hen Ind ſhall enjoy the Lands as Heir to the elder 
3 Prother for ever. 
an Alſo by the Cuſtom of the Realm the Child 
Meant is born before Eſpouſals is | Baſtard, and 
* 4 all not inherit. 
ö i Alſo the Cuſtom of the Realm is, that no Man- 
cr of Goods nor Chattels, real nor perſonal, ſhall 
er go to the Heir, but to the Executors, or to 
ie Ordinary, or Adminiſtrators. 
= Alſo the Husband ſhall have all the Chattels 
2rſonals that his Wife had at the Time of the 
ſpouſals or after, and alſo Chattels real, if he 
oeerlive his Wife: But if he ſell or give away the 
Fbattels real and die, by that Sale or Gift the Inte- 
{t of the Wife is determined, or elſe they ſhall re- 
ain to the Wife, if ſhe wand her Husband. 
lo the Husband ſhall have all the Inheritance of 
= Wife, whereof he was ſeiſed in Deed in the | 
ekt of his Wife during the Eſpouſals, in Fee, or 
heli Fee-tail general, for Term of Life, if he have 
« 888" Child by her, to hold as Tenant by the Curteſy 
= England; and the Wife ſhall have the third Part 
„the the Inheritance of her huſband, whereof he was 
the. iſed in Deed or in Law after the Eſpouſals, &c. 
„Te ut in that Caſe the Wife at the Death of her 
i ucband muſt be of the Age of nine Years, or 
1; oove, or elſe ſhe ſhall have no Dowry. 
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24 DIALOGUE I. 


Doact. What if the Husband at his Death def 
within the Age of nine Years? H 
Stud. I ſuppoſe ſhe ſhall yet have her Dowe 4 
Alſo the old Law and Cuſtom of the Realm is, 
that after the Death of every Tenant that hold. 
eth his Land by Knight's Service, the Lori 


ſhall have the Ward and Marriage of the Heir, til 
the Heir come to the Age of twenty-one Years; 
and if the Heir in that Caſe be of full Age at the 


Death of his Anceſtor, then he ſhall pay to hi 1 


Lord his Relief, which at the Common Law wa 
not certain, but by the Statute of Magna charta iti 
put in certain; that is to ſay, for every whol:l 
Knight's Fee to pay Cs. and for a whole Barony u 
pay a hundred Marks for Relief, and for a who 


Earldom to pay C1. and after that rate. And i 2 


the Heir of ſuch a Tenant be a Woman, and ſhe; 


at the Death of her Anceſtor, be within the Age of 


fourteen Years, then by the Common Law th: 
ſhould have been in Ward only till fourteen Year; 
but by the Stat. of V. 1. in ſuch Caſe ſhe ſhalln_ 
be in Ward till ſixteen Years. And if at the Deatin 
of her Anceſtor ſhe be of the Age of fourteen Year, 
or above, ſhe ſhall be out of Ward, though the 
Land be holden of the King, and then ſhe ſhall 


pay Relief as an Heir male ſhall. 0 
Alſo of Lands holden in Socage, if the Karel | 


die, his Heir being within the Age of fourtecn 
Years, the next friend to the Heir, to whom tl 
Inheritance may not deſcend, ſhall have the Ward 
of his Body and Lands till he ſhall come to the Az 


of fourteen Years, and then he may enter. And 


when the Heir cometh to the Age of twenty-onwnn« 
Years, then the Guardian ſhall yield him an Ac 


count for the Profits thereof by him received. 

Alſo ſuch an Heir in Socage, for his Relief 

he double his Rent to the Lord the year fo 
lo wing 


. 
— 
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3 wing the Death of his Anceſtor: As if his * 
gor held by 12 d. Rent, the Heir in the Vear fol- J 


ver. ing ſhall pay the 12d. for his Rent, andother 12.0, S 
| ir his Relief; — Relief he muſt pay, though I 
old. be within Age at the Death of his Anceſtor, 

or Alfo there is an old Law and Cuftom in his ye 


4 ealm, that a Freehold by Way of F i 


til | 
ars; Mitt, or Leaſe, paſſeth not without Livery of Sei- 5 '% | 
the n be made upon the Land according, though aN A 
b eed of Feoffment be thereof made and delivered; WE Y 

ut by Way of Surrender, Partition, and Eſchange, N i 


| 3 Freehold may paſs without Livery. 
hole Alſo if a Man make a Will of Land whereof 


eis ſeiſed in his Demeſme as of Fee, that Will is- RE 
bob id: But if it had ſtood in Feoffec's Hands it had SI 


id ien good. And alſo in London ſuch a Will i Fe 

ſhe, od by the Cuſtom of. the. City, if it be intolled, IS - 
re of Alſo a Leaſe for Term of Years is but a N 

- (he haattel by the Law, and therefore it may paſs 

2ars, Without any Livery of Seiſin: But otherwiſe it 

ſhal of a State for Term of Life, for that it is a 

cath echold in the Law, and therefore Livery muſt 

ear made, or elſe the Freehold paſſeth —5 | 

the Alſo by the old Cuſtom of the Realm a Man 

ſhall 


Sy diſtrain for Rent-ſervice of common Right; 
gd allo for a Rent reſerved upon a Gift in Tail, 
2 Leaſe for Term of Life, of Years, and at 
teen il: And in ſuch Caſe the Lord may diſtrain 
hgäeaſts of Tenants as ſoon as they come upon 


V ard Ground; but the Beaſts of Strangers that 
Agne in but by Manner of an Eſcape he may 


Ani t diſtrain, till they have been levant and couchant 
n the Ground. But for Debt upon an Obli- 
ion, nor upon a Contract, nor for Account, 
yet for Arrearages of Account, ner for no 
L 2 Fu Ae nor ſuch other, 
* -B | And 
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1 Addi bj ate ele Budo of the Realm ail Idi 3 


that ſhall be joined between Party and Party i 


Court of Record within the Realm, exce 
«1 "ew whereof it needeth not to treat at this Tim 


the Viſne, that be not of Affinity to none of th 


Parties: And in other Courts that be not « 


Record, as in the County, Court-Baron, Hun 
dred, and ſuch/other like, they ſhall be tried by 
the Oath of the Parties, and = otherwiſe, un 


leſs the Parties aſſent that it ſhall be tried by th 


Homage. And it is to be noted, that Lords, B 


rons, and all Peers of the Realm be excepted out 
ſuch Trials, if they will; but if they will wilfully ll 


ſworn therein, ſome lay i it is no Error: And they 
may, if they will, have a Writ out of the Chai 


cery directed to the Sheriff, commanding him th ] "2 


he ſhall not impanel chem upon no Enqueſt. 


And of this that is ſaid before it appearcti8i 
that the Cuſtoms aforeſaid, or other like un 
them, whereof be very many in the Laws fi 
England, cannot be proved to have the Strength 
Law only by Reaſon. For how may it be peo 1 


by Reaſon that the eldeſt Son ſhall only inherit i 
Father, and the younger to have no part; or tia 
the Huſband ſhall have the whole Land for Te 


of his Life as Tenant by the Curteſy, in fu 
Manner as before appeareth, and that the W 
ſhall have only the third Part in the Name of 
Dower ; and that her Husband ſhall have all 4 
Goods of his Wife as his own, and that if he 
the Wife living, that his Executors ſhall h 
the Goods, and not the Wife? All theſe an 


ſuch other cannot be proved only by Reaſon, ui 


it ſhould be ſo, and no otherwiſe, although they 
reaſonable; ; and that, with the Cuſtom therein uſt 3 


ſufficeth in the Law, and a Statute made age E 


— 


"a 


cn general Cuſtoms ought to be obſerved, be- 
uſe they be not meerly the Law of Reaſon, 

== Alſo the Law of Property is not the Law of 
ER caſon, but the Law of Cuſtom, howbeit that 


all Realms, and among all People; and fo it 
ay be numbred among the general Cuſtoms of 
e Realm. And it is to underſtand that there 
no Statute that treateth of the Beginning of the 
id Cuſtoms, ne why they ſhould be holden for 
aw; and therefore after them that be learned in 


ealm is the only and ſufficient Authority to them 
chat Behalf. And I pray thee ſhew me what 
KD ors hold therein, that is to ſay, whether a Cu- 
om only be a ſufficient Authority of any Law. 
Dad. Dectors hold that a Law grounded upon 
= Cuftom is the moſt ſureſt Law: But this thou 
uſt always underſtand therewith, that ſuch a 
WT uſtom is neither contrary to the Law of Rea- 
n, nor the Law of God. And now I pray 


or | . 
„f England, whereof thou haſt made mention 


core in the 4th Chapter. 
Stud. I will with good will. 


| 4 F the fourth Ground of the Law of England. 


HE fourth Ground of the Law of England 
ſtandeth in divers Principles that be called in 


ken for Law in this Realm, ſo that it is not 

ful for any that is learned to deny them; for 

eery one of thoſe Maxims is ſufficient Authority 
WP himſelf, And which is a Maxim, and whic 


; | CHAPTER MI. 27 


is kept, and is alſo moſt neceſſary to be kept, 


e Laws of the Realm, the old Cuſtom of the 


ee ſhew me ſomewhat of the Maxims of the Laws 


e Law Maxims, the which have been always 


7 


. | not, 
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not, ſhall alway be determined by the n al 
not by twelve Men. And it needeth not to aſſę 
any Reaſon why they were firſt received for M 
ims, for it ſalkeetly that they be not againſt th 
— of Reaſon, nor the Law of God, and th 
they have always been taken for a Thaw. Au 
ſuch Maxims be not only holden for Law, bull 
alſo other Caſes like unto them, and all Thing 
that neceſſarily follow upon the ſame are to be 1.8 
duced to the like Law; and therefore moſt con. 
monly there be aſſigned ſome Reaſons or Conſide 
rations Why ſuch Maxims be reaſonable, to tx 9 
Intent that other Caſes like may the more con- 
veniently be applied to them. And they be «lj q * 
the ſame Strength and Effect in the Law as Sta L 
tytes be. And though the general Cuſtoms of ti 
Realm be the Seng and of the fai 
Maxims, as they be of the general Cuſtoms of tl 3 
Realm; yet becauſe the ſaid ent Cuſtoms be ii 4 
a Manner known through the Realm, as well f 4 
them that be unlearned as learned, and may light 
ly be had and known, and that with little Stud, 
and the Maxims be only known in the Kill = 
Courts, or among them that take great Study 
the Law of the Realm, and among few oth 
Perſons ; therefore they be ſet in this my 
for ſeveral] Grounds, and he that liſteth may on 
account them, or if he will, he may take thenl I 
for no Ground, after his Pleaſure, Of which | q 
Maxims I ſhall hereafter ſhew thee part. 7 . 
Firſt, there is a Maxim, that Eſcuage uncerf „ 
tain maketh Knight's-Service. . 
Alſo there is another Maxim, that Eſcuagii 4 
certain makes Socage. 4 a 
Alſo, that he that holdeth by Caſtle-guani 


holdeth by . ee but bs holdeth 11 I 
9 


3 1 


CHAPTER VH. 2 
LEſcuage: And that he that holdeth by xxs. 
TR the Guard of a Caſtle, holdeth by Socage. 
-= | Alfo there is a Maxim, that a Diſcent taketh 
Wa wn E 
| Alſo, that no o Preſcription i in Lok maketh a 
wht, 

. that a Preſcription of Rent and. Profits 
prender out of Land maketh a Right. 
Alſo, that the Limitation. of a Preſcription 
"BW ncrally taken, is from the Time that no Man's 
lind runneth to the co 
Ale, char Adigns may be made upon. Lands 
ven in Fee, for Term of Life, or for Term of 
4 ears, though no mention bo made of Afgns; and 

e ſame Law is of a Rent that is granted; but o- 

eerwiſe it is of a Warranty, and of a Covenant. 
Alo, that a Condition to avoid a Freehold, can- 
t be pleaded without Deed; but to avoid a Gif 
Catel, it may be pleaded without Deed. 

Alſo, chat a Releaſe or Confirmation made by 
In that at the Time of the Releaſe or Confir- 
ation made, had no Right, is void 1a the Law, 
dough a Right come to him after; except it be with 
Warranty, and then it ſhall bar him to all Right 
"Wat he ſhall have after the Warranty made. | 

Alſo, that a Right or Title of Action that only 
pendeth in Action, cannot be given or 

none other but only to the Tenant of the 
neh round, or to him that hath the Reverſion or 
4 emainder of the ſame Land. 
RS Also, that in an Action of Debt upon a Con- 

a, the Defendant may wage his Law: But 

" Pberwiſe it is upon a Leaſe of Lands for Term 
= Years, or at Will, _ 
Alſo that if an Exigent, in Caſe of Felony, be 
arded againſt a Man, he hath thereby forth- 
WW forfeited his Goods to the King, 
. —_— - Alſo 
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Alſo if the Son be attainted in the Life of th 
Father, and after he purchaſeth his Charter of 
Pardon of the King, and after the Father dieth 
in this Caſe the Land ſhall eſcheat to the Lord 
the Fee, inſomuch that though he have a younge 
Brother, yet the Land ſhall not deſcend to him; full 
by the Attainder of the elder Brother the Blood if 
corrupt, and the Father in Law died without Heir 
Alfo if an Abbot- or Prior alien the Lands 
bis Houſe, and dieth; in this Caſe, though hi 
Succeſſor have Right to the Lands, yet he ma 
not enter, but he muſt take his Action that ln 
appointed him by Law. I, 
Alſo there is a 3 in the Law, That 


a Villein purchaſe Lands, and the Lord enter, M 1 


ſhall enjoy the Land as his own : But if the Villa 

alien before the Lord enter, the Alienation in 

good. And the ſame Law is of Goods. 
Alſo if a Man ſteal Goods to the Value ili 


tw t ] Ve Pence, or above, it is Felony, and he ſhal 1 ; 


die for it. And if it be under the Value of tweli 9 
Pence, then it is but Petit Larceny, and he ſhall 
not die for it, but ſhall be otherwiſe puniſhed 4 


the Diſcretion of the Judges, except it be take 1 i 
from the Perſon; for if a Man take any Thing 


how little ſoever it be, from a Man's Perſon, fell 
aioully, it is called Robbery, and he ſhall die for it 


Alfo he that is arraigned Upon an Indictmen 3 | 


of Felony, ſhall be admitted in Favour of Life, 1 


challenge thirty-ſix Jurors peremptorily ; but if H 0 


challenge any above that Number, the Law take 
him as one that hath refuſed the Law, becauſe i 


hath refuſed three whole Inqueſts, and thereon 


he ſhall die: But with Cauſe he may challenge 


many as he hath Cauſe of challenge to. An IB 4 


farther, it is to be underſtood, that ſuch peremyſ 


_ 8 5 
foi : q F * 
f * 
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Y ry challenge ſhall not be admitted in Ap 
| Alſo the Land of every Man is in the Law in- 


rit ſhall be, ware clauſum fregit. 
=s Alſo the Retits: Commons of Paſture, of 1 be 
9 , Reverſions, Remainders, nor ſuch other Things 
ich lie not in manual Occupation, may not be 
ivea nor granted to none other without Writing. 
FE Alſo, that he that recovereth Debt or Damages 
the King's Courts, by ſuch an Action wherein 
Cazpias lay in the Proceſs, may within a Year 
ter the Recovery have a Capias ad ſatisfatiendum, 
, iſ take the Body of the Defendant, and to com- 
it him to Priſon till he have paid the Debt and 
amages: But if there lay no Capias in the firſt! 
ion, then the Plaintiff "hall have no Capias ad 
aciendum, but muſt take a Heri Facias or an 
git within the Year, or a Scire facias after 
ie Year, or within the Year, if he will. 
Alſo if a Releaſe or Confirmation be made to 
1 im that, at the Time of the Releaſe made, had no- 


1 void, except in certain Caſes, as to vouch, and 
| Alſo there is a Maxim in thg Law of England, 


Y may diſſeiſe the King, ne pull any Rever- 
on or Remainder out of him. 

Alſo the King's Excellency is ſo high in the 

paw, that no Freehold may be given to the King, 
> be derived from him, but by Matter of Record. 

| Alſo there was ſometime a Maxim and a Law 

f England, that no Man ſhould have a Writ of 


4 | 2 


-anſe it is at the Suit of the Party, $ 


lofed from other, though it lie in the open Field: 
\ nd therefore if a Man do a Treſpafs therein, the 


hing in the Land, &c. the Releaſe or Confirmation 
ertain other which need not here to be ack 


2 bat the King may diſſeiſe no Man, nor that no 


4 Night, but by ſpecial Suit to the King, and for 


4 
| 
4 
; 
4 
5 


e ere 
; — 2 4 
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a Fine to be made in the Chancery for it. bull 3 
| theſe Maximsbe changed by the Statute of Maul 
Charta, cap. 16. where it is ſaid thus, Nulli nega. 
bimes, nulli vendemus rettum vel juſtitiam. Am * 
by the Words Nulli negabimus, a Man ſhal 
have a Writ of Right of Courſe in the Chance 
without ſuing to the King for- it: And by th E 
Words Nulli vendemus, he ſhall have it withou 
Fine. And fo many Times the old Maxims d 
the Law be changed by Statutes, Alſo thou 
it be reaſonable, that "5 the manifold Diverſitie 
of Actions that be in the Laws of England, ther} 
thould\ be Diverſities of, Proceſs, as in the rei 
Actions after one Manner, and in perſonal Action 
after another Manner; yet it cannot be provei 
by Reaſon, that the ſame Proceſs ought u 
de had, and none other: For by Statute it might| 
be altered. And ſo the Ground of the ſaid Pro 
ceſs is to be referred only to the Maxims ani 
Cuſtoms of the Realm. : 
And I have ſhewed thee theſe Maxims befonl : 
schearſed, not to the Intent to ſhew thee ſpecially} 
what is the Cauſe of the Law in them, br that 
would aft a great Reſpite: But I have ſhewellf 
them only to the Intent that thou mayeſt perceivt 
that the faid Max ims and other like may be con 
veniently ſet for one of the Grounds of the Laus 
of England, Moreover there be divers Caſs| 
whereof I am in Doubt whether they be only | 
Maxims of the Law, or that they be grounde(E 
upon the Law of Reaſon ; wherein 1 pray thee let 
me hear thine Opinion. - 
Doct. I pray thee ſhew thoſe Caſes that thou E 
meaneft; and I ſhall make thee anſwer therein a 
I ſhall fee cauſe. 1 
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CHAP. IX. 


ercafier follow divers Cafes invite the Stu- 
| dent doubteth whether they Fo only Maxims 
of the Law, er that they EG gan. 
| the Law of Reaſon. 


HE Law of England is, that if a Man com- 
mand another to do a Freſpaſs, and he doth 
„that the Commander is a Treſpaſſer. And I 
m in Doubt, whether that it be only by a Max- 
Wn of the Law, or that it be by the Law of Reaſon,” 
8 Alſo, I am in Doubt upon what Law it is 
Wrounded, that the Acceſſory ſhall not be put to 
Inſwer before the Principal, &c, 5 
Alſo the Law is, that if an Abbot buy a Thing 
at cometh to the Uſe of the Houſe, and dieth, 
at his Sueceſſor ſhall be charged. And I am ſome- 
hat in doubt upon what ground that Law al 
Wendeth. 
HAlſo, that he that hath Poſſeſſion of Land, 
Hough it be by Diſſeiſin, hath Right againſt all 
Men but -oainſt him that hath Right. 
Alſo, that if an Action real be ſued againſt any 
Alan that hath nothing in the Thing demanded, the 
WV rit ſhall abate at the Common Law. | 
| Allo, That by the Alienation of the Tenant 
Wanging the Writ, or his Entry into Religion, or 
be be made a Knight, or if ſhe be a Woman 
pd take an Huſband hanging the Writ, that the 
9) rit ſhall not abate. 
= Alſo, if Land, and Rent that is geing out of the 
ne Land, come into one Man's Hand of like E- 
Fate, andlike durety of Title, the Rent is extinct. 
1 1 B 5 | Alfo, 
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Alſo, if Land deſcend to him that hath 0 | 
to the ſame Land-before, - he ſhall be remitted to his 
better Title, if he will, 
Alſo, if two Titles be concurrent — 
that the eldeſt Title ſhall be preferred, _ 
Alſo, that every Man is bound to make Re. 
compence for ſuch Hurt as his Beaſts ſhall do in 
the Corn or Graſs of his Neighbour, though hel 
know not that they were there. 

- Alfo, if the Demandant or Plaintiff, hanging 
his Writ, will enter into the Thing demanded, hi! 
Writ ſhall abate. And it is many times very bar 
and of great Difficulty, to know what Caſes of the| 
Law of England be grounded upon the Law of Rex 
ſon, and what upon Cuſtom of the Realm; ani 
though it be hard to diſcuſs it, it is very neceſſan 
to be known, for the knowledge of the perfect Rea 
fon of the Law. And if any Man think that the} 
Caſes before rehearſed be grounded upon the Lav} 
of Reaſon, then he may refer them to the fill 

Ground of the Law of England, which is the Lav 
of Reaſon, whereof is made mention in the fifth} 
Chapter. And if any Man think that they be 
grounded upon the Law of Cuſtom, then he my} 
refer them to the Maxims of the Law, which | 
aſſigned for the fourth Ground of the Law of Er : 

gland, whereof mention is made in the oY 1 
Chapter, as before appeareth. 1 

Doi. But I pray thee ſhew me by what Au- E 
thority it is proved in the Laws of England, tha 
the Caſes which thou haſt put before in his eight = 
Chapter, and ſuch other which thou calleſt Maxim 
ought not to be denied, but ought to be taken 

Maxims. For ſith they cannot be proved by Rer. 
- fon, as thou agreeſt thy felf they cannot, they mi 
as lightly be denied as e unleſs there be ſom 

ſufficient Authority to approve them, of 3 
T 


CHAPTER X. 35 
eit . Sead. Many of the Cuſtoms and Maxims of the 
hy 4 aws of England be known by the Uſe and the 
3 Cuſtom of the Realm fo apparently, that it. need- 
Ich not to have any Law written thereof. For 
hat needeth it to have any Law written that the 
1 deſt Son ſhall inherit his Father, or that all the 
aughters ſhall inherit together as one Heir, if 
here be no Son; or that the Huſband ſhall have 
ne Goods and Chattels of his Wife that ſhe hath. 


ing t the Time of the Eſpouſals, or after; or that a 
 h Bastard ſhall not inherit as Heir; or the Execu- 
rl ors ſhall have the Diſpoſition of all the Goods = 
the WW heir Teſtator; and if there be no Executors, that 
cr the Ordinary ſhall have it, and the Heir ſhall not, 
and neddle with the Goods of his Anceſtor, but if 


any particular Cuſtoms help him: 
The other Maxims and Cuſtoms of the —4 
at be not ſo openly known among the People, 
may be known partly by the Law of Reaſon, and 
partly by the Books of the Laws of England called 
Wars and Terms, and partly by divers Records re- 
maining in the King's Courts, and in the Treaſury, 

and ſpecially by a Book called the Regiſter, and 
lo by divers Statutes wherein many of the faid * 
Cuſtoms and Maxims be oft recited, as to a di- 
igent ce "mw RY e 


1 Of 2 Ground IP th Law Ford * d. 


1 Tur. Sa Ground of the La t 
= ſtandeth in divers particular Cuſtoms uſed in 


2 1 divers Counties, Towns, Cities and Lordſhips in 
1 this Realm: The which particular Cuſtoms, be- 
om 


cauſe they be not againſt the Law of Reaſon, 
nor the Lx of God, * they be againſt the 
fas, 
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aid general Cuſtoms or Maxims of the Law, yet 


36 DIALOGUE I. 


nevertheleſs they ſtand in effect, and be taken = 
for Law: But if it riſe in queſtion in the King's 
Courts, whether there be any ſuch 1 articulat a 
Cuftom,” or not, it ſhall be tried by twelve Men, 
and not by the Judges, except the ſame particu | 
lar.Cuftonr be of Record in the ſame Court. Of 
which particular Cuſtoms I have” hereafter noted 
ſome for an example. 1 
Firſt, there is 2 Cuſtom i tein is called 
Goortkind, that all the Brethren ſhall inherit to- 
„ as Siſters at the Common Law. 

Alſo there is another particular Cuſtom that is 
called Burgh- Engliſh, where the younger Son 
ſhall inherit before the eldeſt; and that Cuſtom 
is in Nottingham. 

Alſo tele! is a Cuſtom i in the City of Landi, 
that Freemen there may by their Teſtament in- 
rolled, bequeath their Tar that they be ſeiſed of 
to whom” they will, except to Mortmain; and if 
they he Citizens and Preemen, that they may alſo 
bequeath their Lands to Mortmain. 

Alſo in Gavelkind, though the Father be hang- 
ed the Son ſhall mderit. For their Cuſtom is, 
The Father to the Bough, the Sm to the Plough. 

Alſo in ſome Countries the Wife ſhall have the 
half of the Huſband's Land in the Name of her 
Dowry, as long as ſhe liveth ſole. 

And in ſome Country the Huſband ſhall have 
the half of the Aden biner of his Wife, though 
* have no Iſſue by her. e 

Alſo in ſome Country an Infant when he is f 
che Age of fifteen Years may make a Feoffment, 
and the Feoffment good: And in ſome Country; i A 
en he can't mete an er ch 5 
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0 1 A P. XI. 
Y cre fals Ground of the Low of England, 


n. 

1 "HE fixth Ground of the Law: of Bngland 
f ſtandetii in divers Statutes made by our 80 
d ereign Lord the King and his Progenitors, and 


the Lords Spiritual and Temporal, and the 
ommons in divers Parliaments, in ſuch Cafes 


here the Law of Reafon, the Law of God, Cu- 
Moms, Maxims, ne other Grounds of the Law 
emed not to be ſufficient to puniſh evil Men, 
ad to reward good Men. And I remember not 
: hat I have ſeen _ other Grounds of the Law of 
W::2/and, but only theſe that I have before re- 
i cnbret F in” hon it appeareth of that T 
Have ſaid before, that oft-times twoor three Grounds 


n- 

tf the Law of England muſt be joined together, or 
if hat the Plaintiff can open and declare his Right, 
fo it may appear by this Example. If a Man en- 


er into another Man's Land by Force, and after 
nake Feoffment for Maintenance to defraud the 
Plaintiff from his Action; in this Caſe it appear- 
th that the ſaid unlawful Entry is prohibited by 
he Law of Neaſon: But the Plaintiff ſhall reco- 
er treble Damages, that is by Reaſon of the Sta- 
te made in the eighth Year of King Henry VI. 
ap. 9. And that the Damages Rall be cd by 
5 weve Men, that is by the Cuſtom of the Realm. 
And ſo in this Caſe three Grounds of the Law of 
gland maintain the Plaintiff's Action. 
And ſo it is in divers other Cafes that need not 
de remembered now. And thus I make an 
Ind for this Time to ſpeak any farther of the 
rounds of the _ of N 
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Doct. I thank thee for the great Pain that than 
haſt taken therein. Nevertheleſs, foraſmuch a; MY 
it appeareth that thou haſt ſaid before, that the Y 
learned Men of the Law of England pretend to 
verify that the Law of England will nothing do, 
ne attempt againſt the Law of Reaſon, nor the 
Law of God, I pray theeanſwer me to ſome Que. 
ſtions grounded upon the Law of England, how, i 
as thou thinkeſt, the Law may ſtand with Rea · 
ſom or Conſcience: in them. 3 

Stud. Put the Caſe, and I ſhall make anſ wer a: 
therein as well as I can. = 


RAT. Xl 


Te feſt Queſtion of the Doctor, of the Zoo 
| $4 England and Conſcience. 


* 


1* Have . ſay, that ifa Man that is dad: n * 

an Obligation pay the Money, -but he taketh 
no Acquittance, or if he take one, and it happen 
eth him to leeſe it, that in that Caſe, he ſhall be 
compelled by the Laws of England to pay the Mo- 
ney-again. And how may it be ſaid then that that 
Law ſtandeth with Reaſon and Conſcience? For a 
it is grounded upon the Law of Reaſon that Debs mn * 
ought of Right to be payed; fo it is grounded upon | 
the Law of Reaſon (as it ſeemeth) that when they be 
payed, that he that payed them ſhould be diſcharged | 
Stud. Firſt, thou muſt underſtand, that it is no 
the Law of E ngland, that if a Man that i is bound 
in an Obligation pay the Money without Acqui 
tance, or if he take Acquittance and leeſe it, that 
therefore the Law determineth that he ought 
Right to pay the Money eftſoons, for that Lau 
were both againſt Reaſon and —— ” b 
| oug 


ight happen to come to many People; that is to 


th ordained, that as the Defendant is charged by 


as high Authority as the Obligation is. And though 
t may follow thereupon, that in ſome particular 
may be compelled to pay the Money again that 
e payed before; yet nevertheleſs no Default can 
de thereof aſſigned in the Law. For like as Ma- 
ers of Law take heed to ſuch Things as may oft 

fall, and do much hurt among the People, rather 
than to particnlar Caſes: So in like wiſe the gene- 


one ſingular Perſon only. Ard becauſe it ſhould 
be a Hurt to many, if an Obligation ſhould be fo 
lightly avoided by Word; therefore the Law eſpe- 
clally preventeth that Hurt under ſuch Manner as 


commandeth not, that the Money of Right ought 
to be paid again, but ſetteth a general Rule which 
is good and neceſſary to all the People, and that 
every Man may well keep, without it be through 
his own Default, And if ſuch Default happen 


— 
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Whough it is ſo, that there is a general Maxim in 
ed upon an Obligation the Defendant ſhall not 
eead that he oweth not the Money, ne can in 
o wiſe diſcharge himſelf in that Action, but he 
gave Acquittance or ſome other Writing ſufficient | 
n the Law, or ſome other thing like, witneſſing 
hat he hath paid the Money; that is ordained by | 
e Law to avoid a great Inconvenience that elſe I 


Way, that every Man by a nude Parol and by a 
bare Averment ſhould avoid an Obligation. 
= herefore to avoid that Inconvenience, the Law 
ſufcient Writing, that ſo he muſt be diſcharged 
by ſufficient Writing, or by ſome other Thing of 


aſe, a Man by Occaſion of that general Maxim 


al Grounds of the Law of England heed more 
what is good for many, than what is good for 


before appeareth; and yet intendeth not, nor 
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Perſon, whereby he is without Remedy à 
wa: boys Law, yet he may be holpen by 
a; and fo he may in many other Caſs 
where Conſcience ferveth for bim, time were too 1 
10 to rehearſe: no. 7 
oer. But I pray thee ſhew me unde what 
Manner a Man may be holpen by Conſcience; Wl 
and whether he ſhall be holpen in the ſame Court, 
or in another, 
Stud. Becauſe it cannot be well declared where 
a Man ſhall be holpen by Conſcience, and when 
not, but it be firſt known what Conſtience 45 | 
therefore becauſe it pertaineth to thee moſt 
ly to treat of the Nature and Quality of — 
ence, therefore I pray thee that ag: wilt male 
| me ſome brief Declaration -of the Nature and| 
ity of Conſcience, and then I ſhall anſwer 
to thy Queſtion as well as I' can. A 
* Def, Twill with good Will do as thou ſayeſt: Wi 
And to the Intent that thou mayeſt the better un. 
derſtand that I ſhall ſay of Coaltience, T ſhall fir A. ; 
ſhew thee what Sinderefis is, and then what Rex Ie 
| ſon. is, and then what Conſcience is; and how. 
| _ theſe three differ among Seen e I ſhall ſome Wi 
| what touch, =X : 
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0 H A P. XIII 
What Sindereſis 14. 


Fuerte is a natural Power of the Soul, ſet in 3 
the higheſt Part thereof, moving and Rirrins | 3 
it to Good, and abhorring Evil. And there- 

fore Sindereft s never ſinneth nor erreth. And 
this Sindereſis our Lord put in Man, to the 
Intent that the Order of Things ſhould be obſer- 3 I 
ved. F. or, after St, Dionyſe, the Wiſdom of 


Gol 
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oa joined the Beginning of the ſecond Things to 
cat of the firſt Things: For Angel is of a Nature 
it Nature Man is joined by Sindergſis, the 
hich Sindereſis may not wholly be extincted nei- 
er in Man, ne yet in damned Souls. But ne- 

| -rtheleſs, as to the Uſe and Exerciſe thereof, it 
ay be let for a Time, either through the Dark- 
eſs of Ignorance, or for undiſcreet Delectation, 
r for the Hardneſs of Obſtinacy. Firſt by the 

Darkneſs of Ignorance, Sindereſis may be let that 
Wt ſhall not murmur againſt Evil, becauſe he be- 
eveth Evil to be Good: As it is in Hereticks, 
he which, when they die for the Wickedneſs of 
heir Error, believe they die for the very Truth 

f their Faith. And by undiſcreet Delectation 
: raereſis is ſometime ſo overlaid, that Remorſe or 

rudge of Conſcience for that Time can have no 
ce. For the hardneſs of Obſtinacy Sindergſis 
alſo let that it may not ſtir to Goodneſs, as it 

in damned Souls, that be fo obſtinate in Evil, 
bat they may never be inclined. to Good. And 
ough Sidereſis may be ſaid: to that point ex- 
ict in damned Souls, yet it may not be ſaid that 
is fully extinct to all intents. For they alway 
urmur againſt the Evil of the Pain that they ſuf- 
1 er for Sin, and ſo it may nat be ſaid that it is uni- 
erſalhy, and to all Intents, and to all Times ex- 
ict. And this Sinderefis is the Beginning of all 
hings that may be learned by Speculation ur Stu- 
and miniſtreth the general Grounds and Prin- 
ooles thereof; and alſo of all Things that are to 
e done by Man, An example of ſuch Things as 
Pay be learned by Speculation appeareth thus: 
adereſis faith that every whole Thing is more 
han any one Part of the ſame Thing, and that 
a ſure Ground that never faileth. And an ex- 
op, ample 
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ample of Things that are to be done, or not to h 


done: As where Sinderęſis faith no Evil is to 4 


done, but that Goodneſs is to be done and followel, 1 
and Evil to be fled, and ſuch other. 1 


And therefore Sindereſis i is called by ſome Meir 


the Law of Reaſon, for it miniſtreth the Principe 
of the Law of Reaſon, the which be in every Mail 
by N ature, in wag he is a po Creature, i 
E H A P. XIV. 

07 Reaſon 


„ EN the firſt Man Him was created 2 | 
he received of G OD a double Eye, 04% 


is to ſay, an outward Eye, whereby he might ſe 


viſible Things, and know his bodily Enemies, and 2 


_ eſchew them; and an inward Eye, that is, th 
Eye of Reaſon, whereby he might ſee his ſpiritulM 


Enemies that fight againſt his Soul, and bewared I 


them. And among all Gifts that God gave Ml 


Man, this Gift of Reaſon is the moſt nobleh, 
for thereby Man precelleth all Beaſts, and is mad: 
like to the Dignity of Angels, diſcerning Truth 
from Falſhood, and Evil from Good; wherefor8l 
he goeth far from the Effect that he wis mak B 
to, when he taketh not heed to the on b 
when he preferreth Evil before Good. "2 
And therefore, after Doctors, Reaſon is tie 
Power of the Soul that diſcerneth between good 
and evil, and between good and better, comparing 


the one with the other: the which alſo ſhewel 
Virtues, loveth Good, and flieth Vices. And Rev 
ſon is called richteous and good, for it is confor- Wn 
mable to the Will of God; and that is the fil 
Thing and the firſt Rule that all Thing 


muk 


CHAT 
=: be ruled by. And Reaſon that is not 
bteous nor ſtraight, / but that is ſaid culpable, 
either becauſe ſhe is deceived with an Er- 
r that might be overcome, or elſe through her 
ide or Slothfulneſs ſhe enquireth not for Know- 


co the higher Part, and into the lower Part. 
WS The higher Part hideth heavenly Things and 
ernal, and reaſoneth by heavenly Laws or by 
avenly Reaſon, what is to be done, and what 


c, and what be prohibiteth. And this higher 
art of Reaſon hath no regard to tranfitory Things 


6 Manner of Counſel, ſhe bringeth forth heat enly 
ver Part of Reaſon worketh moſt to govern well 


uch upon Laws of Man, and upon Reaſon of 
an, whereby ſhe concludeth that that is to be 
one that is honeſt and expedient to the Common- 
eealth, or not to be done, that is not expedient 
o the Commonwealth. And ſo that Reaſon 
hereby I know God, and ſuch Things as pertain 
go God, belongeth to the higheſt Part of Reaſon ;. 


ore 


4nd the Reaſon whereby I know Creatures belongeth | 


o the lower Part of Reaſon. And though theſe 
oo Parts, that is to fay, the higher Part and the 
oper Part, be one in Deed and Eſſence, yet they 
Pitter by Reaſon of their Working, and of their 
ffce; as it is of one ſelf Eye, that ſometime 
ooketh upward, and ſometime downward. 
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dee of the Truth that ought to be enquired, Alſo 
eaſon is divided into two Parts, that 1s to fay, 


not to be done, and what Things God comman- | 


1 temporal Things, but that ſometime as it were 
eaſons to order well temporal Things, The 
e poral Things, and ſhe groundeth her Reaſons 
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Knowledge: And ſo Conſcience is as much to ii 
and Conſcience ſo taken, is nothing elſe but alli 
Particular Act of Man. And ſo Conſcience man 1 


Conſcience is the Judgment of Reafon judging oil 


moſt perfect and moſt true applying of the ſame to} 


th JO Conference, | 4 
TE HIS word Conſcience, which in Latin Wi 
called Conſcientia, is compounded of tl 


Prepoſition cum, that is to ſay in Engliſh, wit 1 
and of this Noun Scientia, that is to ſay in Englitl 


as Knowledge of one Thing with another Thing 
applying of any Science or Knowledge to ſon 


fometime err, and ſometime- not err. And d 
Conſcience thus taken, Doctors make many D/. 
fcriptions,” | Whereof one Doctor faith, that Con 

ſcience is the Law of our Underſtanding, An 
ther, that Conſcience is an Habit of the Min 


— 


diſcerning between good and evil. Another, tau 


the particular Acts of Man, All which ſaying 
agree in one Effect, (that is to ſay) that Conſciena 
is an actual applying of any Cunning or Kno. 
ledge to ſueh Things as are to be done: Where f 
—_ n it followeth, that upon the moſt perfed 

.nowledge- of any Law or Cunning, and of the 


—_ 


n * * 
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any particular Act of Man, followeth the mot 
perfect, the moſt pure, and the moſt beſt Conſc. 
ence, And if there be Default in knowing «nl 
the Truth of ſuch a Law, or in the applying a 
the ſame to particular Acts, then thereupon fo. 
loweth an Error or Default in Conſcience, As it 
may appear by this Example: Sinderęſis miniſtretl 
an univerſal Principle that never erreth, (that is ti 
fay) that an unlawful Thing is not to be "1 | 
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c then it might be taken by ſome Men, that 
r Oath is unlawful, becauſe the Lord faith, 
. ;. I ſhall in no wiſe fwear.; and yet he that 
Reaſon of the ſaid Words will hold that it is 
t lawful in no Caſe to ſwear, erreth in Conſci- 
e; for he hath not the perfect Knowledge and 
cderſtanding of the Truth of the ſaid Goſpel, 
1 Dr he reduceth not the ſaying of the Scripture to 
ne Caſe an Oath may be lawful. And the Cauſe 
y Conſcience may fo err in the ſaid Caſe, and 
other like, is becauſe Conſcience is formed of a 
tain Propoſition or Queſtion grounded particu- 
ly upon univerſal Rules ordained for ſuch Things 
are to be done. And becauſe a particular Propo- 
jon is not known to himſelf, but muſt appear 
d be ſearched by a diligent Search of Reaſon, 
erefore in Search and in the Conſcience that 
ud be formed thereupon may happen to be 
ror, and thereupon it is ſaid that there is Error 
= Conſcience: Which Error cometh either be- 
ſe he doth not aſſent to that he ought to aſſent 
to, or elſe becauſe his Reaſon whereby he doth 
er one Thing to another is deceived, For far- 
xr Declaration whereof it is to underſtand, that 
ror in Conſcience cometh ſeven manner of 
"SJ ays. Firſt, through Ignorance ; and that is, 
een Man knoweth not what he ought to do: And 
en he ought to aſk Counſel of them that he thinks 
Wolt expert in that Science whereupon his Doubt 
eth. And if he can have no Counſel, then he 
Wit wholly commit him to God, and he of his 
oodneſs will ſo order him, that he will fave him 
m Offence. The ſecond is through Negligence 
hen a Man is negligent to ſearch his own Con- 
W<nce, or to enquire the truth of other. The 
rd is through Pride; as when he will not 
| | meeken 
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meeken himſelf, ne believe them that be betty L 
and wiſer than he is. The fourth is through 8 
gularity; as when a Man followeth his own WII 
and will not conform himſelf to other, nor follow 
the good common Ways of Men. The fifth ii 
through an inordinate Affection to himſelf, when 
by he maketh Conſcience to follow his Deſi, 
and ſo he cauſeth her to go out of her right Courk 
The fixth is through Puſillanimity, whereby ſom 
Perſon dreadeth oft- times ſuch Things as of rl 
ſon ke ought not to dread. The ſeventh is through 
. Perplexity ; and this is when a Man believe 
himſelf to be fo ſer betwixt two Sins, that hf 
thinketh it unpoſſible but that he ſhall fall int 
j the one: But a Man can never be ſo perplexilf 
2 indeed, but through an Error in Confcience ; aui 
if he will put away that Error, he ſhall be delive-m 
ed. Therefore I pray thee that thou wilt aw 
have a good Conſcience; and if thou have fo, th 
ſhalt always be merry; and if thine own heart u. 
W prove thee not, thou ſhalt always have inwailll 
Peace. The Gladneſs of right wiſe Men, is 
God, and in God, and their Joy is always uM 
Truth and Goodneſs. There be many Div 
ſities of Conſcience, but there is none better tha 
that whereby a Man truly knoweth him: 
Many Men know many great and high cunni 
Things, and yet know not themſelves : Ann 
truly he that knoweth not himſelf, knoweth n 
thing well, Alſo he hath a good and clean Cor 
ſcience,®hat hath purity and cleanneſs in his Hear, 
Truth in his Word, and right Wiſeneſs in 
Deed. And as a Light is ſet in a Lantern, tl 
all that is in the Houſe may be ſeen thereby; 
Almighty God hath ſet Conſcience in the mid 
of every reaſonable Soul, as a Light whereby "Wl 
may diſcern and know what he ought to do, "= 
e | I _ 
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it behoveth thee to be occupied in ſuch Things 


ver hold a pure and clean Conſcience, ſpecially 
\ ſuch Things as concern Reſtitution: For the 
in is not forgiven, but if the Thing that is 
rrongfully taken be reſtored. And I counſel 
ee alſo. that thou love that is good, and fly that 
evil; and that thou do to another, as thou would- 


I ſhould be done to thee, and that thou do no- 


ing to other, that thou wouldeſt not ſhould be 

one to thee, that thou do nothing againſt Truth, 
| hat thou live peaceably with thy Neighbour, and 
hat thou do Juſtice to every Man as much as in 
ee is: And alſo that in every general Rule of the 


ou do thus, I truſt the Light of the Lantern, 
at is, thy Conſcience, ſhall never be extincted. 
Stud, But, -I pray thee, ſhew me what is 
that Equity that thou haſt ſpoken of before, and 
at thou wouldeſt that I ſhould keep. 

| De, I will with good-will ſhew thee ſome- 
what thereof. 


C HA. ASL 
M bat is Equity. 


I | ae is a right Wiſeneſs that conſidereth all 
YA the particular Circumſtances of the Deed, 
be which alſo is tempered with the Sweetneſs of 
lercy. And ſuch an Equity muſt always be 
bſerved in every Law of Man, and in eve 
general Rule thereof: And that knew he well that 


© | he Wiſe Man faith, Be not overmuch right Wiſe; 
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bat he ought not to do. Therefore foraſmuch 


rtain to the Law; it is neceſſary that thou 


aw thou do obſerve and keep Equity. And if 
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laid thus, .Laws covet to be ruled by Equity, And 


er the extreme right Wiſeneſs is extreme Wrong ; 
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As who faith, If thou take all that the Words oft - 
Law giveth thee, thou ſhalt ſometime do again I 
the Law. And for the plainer Declaration wil 
Equity is, thou fhalt underſtand, that fith vi 
Deeds and Acts of Men, for which Taws ha 
_ ordained, happen in divers Manners infill 
it is not poſſible to make any general Rul 
55 Law, Nr tha that it ſhall fail in fome Caſe: A 
therefore Makers of Laws take heed to f nn 
Things as may often come, and not to every pull 
ticular Cafe, for they could not though they woul 

And therefore to follow the Words: of the Lay 

were in ſome Caſe both againſt Juſtice and ti 
Commonwealth. Wherefore in ſome Caſes 
is neceffary to leave the Words of the Law, an 
to follow that Reaſon and Juſtice requireth, ay 
to that Intent Equity is ordained ; that is to fy 
to temper and mitigate the Rigor of the Law. Ani 
it is called alſo by ſome Men Epieibeia; the whidi 
is no other Thing but an Exception of the Lawdf 
God, or of the Law of Reaſon, from the genen 
Rules of the Law of Man, when they by Realu 
of their generality would in any particular Caf 
judge againſt the Law of God or the Law of Ref 
ſon : The which Exception is ſecretly underſtodf 
in every general Rule of every poſitive Law. An 
ſo it appeareth that Equity taketh not away t 
very Right, but only that that ſeemeth to be rig 
by the general Words of the Law. Nor it is ul 
.ordained apainſt the Cruelneſs of the Law, for thi 
Law in ſuch Caſe generally taken is good in hin 


ſelf; but Equity followeth the Law in all partic» 
lar Caſes eds Right and Juſtice requireth, nos 
withſtanding the general Rule of the Law be tin) 


the contrary, Wherefore it appeareth that if ar 
Law were made by a Man without any ſuch Ex 
ception expreſſed or implied, it were manifeſt 
unrxreaſonabe 
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reaſonable, and were not to be ſuffered: For 
h Cauſes might come, that he that would ob- 
ve the Law, {ſhould break both the Law of God 
4 the Law of Reaſon. As if a Man make a 
dw that he will never eat White- meat, and 
er it happeneth him to come there where he 
n get no other meat: in this Caſe it behoveth 
n to break his Avow, for the particular Caſe is 
cepted ſecretly from his general Avow by his 
quity or Epieikeia, as it is ſaid before. Alſo if 
aw were made in a City that no Man under 
e Pain of Death ſhould open the Gates of the 
Wy before the Sun-riſing: Yet if the Citizens 
ore that Hour flying from their enemies, come 
the Gates of the City, and one for ſaving of 
> Citizens openeth the Gates before the Hour 
pointed by the Law, he offendeth not the Law, 
& that Caſe is excepted from the ſaid general 
ww by Equity, as is ſaid before, And fo it 
peareth that Equity rather followeth the Intent 
the Law, than the Words of the Law, And I 
poſe that there be in like wiſe ſome like Equities 
punded on the general Rules of the Law of 
Realm. | 1 
Stud. Yea verily; whereof one is this. There 
a general Prohibition in the Laws of England, 
at it ſhall not be lawful to any Man to enter 
o the-Freehold of another without Authority 
the Owner or the Law : But yet it is excepted 
dm the ſaid Prohibition by the Law of Reaſon, 
at if a Man drive Beaſts by the Highway, and 
WE Bcaſts happen to eſcape into the Corn of his 
eishbour, and he, to bring out his Beaſts, that 
3 ſhould do no Hurt, goeth into the Ground, 
2 ſetteth out his Beaſts, there he ſhall juſtify that 
try into the Ground by the Law. Alſo not- 
thſtanding the Statute of £dw, 3. made the 14th 
| f . Year 


rel, chat if he have no Clothes be ſball not 


as ſome ſay, although the Caſe be fo that 
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ward of his Reign, whereby it is ordained, that 
Man upon Pain of Impriſonment, - ſhould: g IF 
any Alms to any valiant Beggar, that is well 10 9 
to labour; yet if a Man meet with a val 

r in ſo cold a Weather, and fo light A 


able to come to any Town for Succour, but is lia 
iy rather to die by the Way, and he therefore 
fer him Apparel to ſave his Life, he ſhall be e 
cuſed by the ſaid Statute, by ſuch an Exception 

the Law of Reaſon as I have ſpoken of. 4 
Doct. I know well that, as thou ſayeſt, wml 
ſhall be excepted of the ſaid Statute by Co 

ſcience, and over that, that he ſhall have g 
Reward of God for his good Deeds: But} 
would wit whether the Party ſhall be ſo diſcus 
ged in the Common Law by ſuch an Exception 
the Law of Reaſon, or not? For though Tel 
rance unvincible of a Statute excuſe the Pa 
againſt God, yet (as I have heard) it excuſ 
not in the 0 of the Realm, ne yet Chan 


Party to whom the Forfeiture is given may af 
with Conſcience leave it. 5 

Stud. Verily, by thy Queſtion thou haſt pl 
me in a great Doubt; wherefore I pray thce g 
me a reſpite therein to make thee an Anfvr 
But, as I ſuppoſe for the Time, (howbeit I v 
not fully affirm it to be as I ſay) it ſhould { 
that he ſhould well plead it for his Diſcharge 
the Common Law, becauſe it ſhall be taken 
it was the Intent of the Makers of the Statute 
except ſuch Caſes. And the Judges may m 
Times judge after the Mind of the Maker 
far as the Letter may ſuffer, and ſo it ſeemeth t 
may in this Caſe. And divers other Excepti 


there be alſo from other general Grounc's of 
* L - 


r 


hy of the Realm by ſuch Equity as thou haſt re- 
DW. 


hat more of thy Mind, under what manner a 
an may be holpen in this Realm by ſuch Equity. 
Stud. I will with good will ſhew thee ſome- 
CR; ooo, | 


FFA WE 
In what Manner a Man ſhall be holpen by 
Equity in the Laws of England. 


* 


* 
Irſt, it is to be underſtood, there be in ma- 
ny Caſes divers Exceptions from the general 
rounds of the Law of the Realm by other reaſo- 
able Grounds of the ſame Law, whereby a Man 


this general Ground, that it is not lawful for 
y Man to enter upon a Deſcent ; yet the Rea- 


round an Infant that hath Right, and hath 
red ſuch a Deſcent, and him alſo that ma- 


ter, notwithſtanding the Deſcent. And of that 
xception they ſhall have Advantage in the Com- 
on Law, And ſo it is likewiſe of divers Sta- 
tes: As of the Statute whereby it is prohibited 
Pat certain particular Tenants ſhall do no Waſte, 
tt if a Leaſe for Term of Years be made to an 
tant that is within Years of Diſcretion, as of the 
ge of five or ſix Years, and a Stranger do Waſte, 
this Caſe this Infant ſhall not be puniſhed for 
ze Waſte, for he is excepted and excuſed by the 
aw of Reaſon. And a Woman covert, to whom 
ch a Leaſe is made after the Coverture, ſhall 

| C 2: be 


-mbred before, that were too long to rehearſe 
Det. But yet I pray thee ſhew me ſhortly ſome. 


all be holpen in the Common Law. As ie is 
nableneſs of the Law excepteth from that 


eth continual Claim, and ſuffereth them to 
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be alſo diſcharged of Waſte after her H «van 


Death, by a reaſonable Maxim and Cuſt 


of the Realm. And alſo for Reparations to þ 
made upon the fame Ground, it is lawful j 
ſuch particular Tenants to cut down Trees uy 
the fame Ground to make Reparations. But uh 


. Cauſe there, as J ſuppoſe, is, for that the Mi 


of the Makers of the ſaid Statute ſhall be taken 
be, that that Caſe ſhould be excepted. And in il 
theſe Caſes the Parties ſhall be holpen in the fanf 
Court, and by the Common Law. And thus! 


appeareth, that ſometime a Man may be except 


from the Rigor of a Maxim of the Law by ar 
ther Maxim of the Law; and ſometime fra 
the Rigor of a Statute by the Law of Reaſon, auf 
ſometime by the Intent of the Makers of the Su 


tute. But yet it is to be underſtood, that mil 


commonly where any Thing is excepted from ti 
general Cuſtoms or Maxims of the Laws of 
Realm by the Law of Reaſon, the Party m 
have his Remedy by a Writ that is called $4/p,ul 
if a Subpana lie in the Caſe, But where a 

lieth, and where not, it is not our Inta 
to treat of at this Time. And in ſome Ca YM 
there is no Remedy for ſuch an Equity by W 
of Compulſion, but all Remedy therein m 


be committed to the Conſcience of the Party. 


DoF. But in Caſe where a Subpena lieth, "| ; 


| whom ſhall 5 be directed, whether to the Jae : | | 


or-the Pa 
Stud. It A never be directed to the Jud 


but to the Party Plaintiff, or to his Attorney ' 


and thereupon an Injunction commanding then 
by the ſame, under a certain Pain therein on 
contained, that he proceed no farther at the Co 


mon Law, till it be determined in the Kin 
Chancery, whether the Plaintiff hath Title ſl 


Conkciaſ 


1 


. Lnſcience to recover, or not: And when the 


at Behalf. 


England of any ſuch Equities? 

ad. Of this Term Equity, to the Antent 
at is ſpoken of here, there is no nention 
ade in the Law of England: But f an E- 
ity derived upon certain Statures mention 
made many Times and often in the Law 
England; but that Equity is all of another 
| 4 than this. But of the Effect of this E- 
ity that we now ſpeak of, mention is made 
any Times: For it is oft-times argued in the 
w of England, where a Subpana lieth, and 
here not, and daily Bills be made by Men 
rned in the Law of this Realm to have 
bpana's, And it is not prohibited by the 
ww, but that they may well do it, fo that 
y make them not but in Caſe where they 
ght to be made, and not for Vexation of t 
rty, but according to the Truth of the Mat- 
. And the Law will in many Caſes, that 
ere ſhall be ſuch Remedy in the Chancery upon 


en the Lord Chancellor muſt order his Con- 
ence after the Rules and Grounds of the Law 


onvenient to have aſſigned ſuch Remedy in 
Chancery upon ſuch Equities for the- ſeventh 


A uch as no Record remaineth in the King's 
Put of no ſuch Bill, ne of the Writ of Sub- 


fe it is not ſet as for a ſpecial: Ground of the 
C 3, Law, 
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aintiff, by Reaſon of ſuch an Injunction, cea- 


h to alk any farther Proceſs, the Judges will 
like wiſe ceaſe to make any farther Proceſs 1 in, 


Deg. Is there any mention made i in the 1 w 


ers Things grounded upon ſuch Equities, and 
the Realm; inſomuch that it had not been 


ound of the Law of England. But foraſ- 


na or Injunction that is uſed thereupon ; there- 
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_ but as a Thing that is ſuffered by f Y 
m_ © 2 
Diocr. Then ſith the Parties ought of Right 
__ Caſes to be holpen in the Chancery ul 
1C | 


* 


ch Equities; it ſeemeth that if it were ordan 
ed by Statute, that there ſhould be no Reme 
upotyſuch Equities in the Chancery, nor in no 
other Pace, but that every matter ſhould be 6 
gained only by the Rules and Grounds of 1 
Common Law, that the Statute were again 
Right and Conſcience. 1 2 
Stud. I think the ſame: But I ſuppoſe th 
is no ſuch Statute, ts 
Doc. There is a Statute of that Effect, x 
have heard ſay, wherein I would gladly ht 
thy Opinion. . | 
Stud. Shew me that Statute, and I ſhall w 
good will fay as me thinketh therein. 


* 


en 


4 Whether the Statute bereafter rehearſed [ 
| the Doctor be againſt Conſcience, or no. 


ere is a Stagute made the fourth Year! 
1 King Henry IV. c. 22. whereby it is ena 
that Judgment given by the King's Courts ſhalln 
be examined in the Chancery, Parliament, nor e 
where; by which Statute it appeareth, that ifan 
Judgment be given in the King's Courts againſts 
Equity or againſt any Matter of Conſcience; ti 
there can be had no Remedy by that Equity, 
the Judgment cannot be reformed without Eu 
mination, and the Examination is by the ſaid dt 
. tute prohibited: Wherefore it ſeemeth that _ 2 
Lois, gs | 3 tatul | 


Vs 


9 * * 5 3 Fo 
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Y atute is againſt Conſcience, What is thine O- 


jon therein? 


duld be examined in the Chancery before the 
ing's Counſel or any other Place, the Plaintiffs 
 Demandants ſhould ſeldom come to the Effect 
their Suit, ne the Law ſhould never have End. 
nd therefore to eſchew that Inconvenience that 


1 eacon of that Statute fome ſingular Perſon may 
| very neceſſary, to eſchew many great Vexa- 


any Plaintiffs that have right wiſely recovered 
the King's Courts. And it is much more pro- 
ded for in the Law of England, that Hurt nor 
damages ſhould not come to many, than only to 
e. And alſo the ſaid Statute doth not prohibit 
quity, but it prohibiteth only the Examination 
f the Judgment, for the eſchewing of the Incon- 
enience before rehearſed. And it ſeemeth that 
e ſaid Statute ſtandeth with good Conſcience. 


yrong,. yet he ſhall not be compelled by Way 
f Compulſion to reform it; for many Times it 
uft be left to the Conſcience of the Party, whe- 


Neis in Conſcience as well bound to redreſs it, 
be will fave his Soul, as he were if he were com 
llable thereto by the Law; as it may appear in 
vers Caſes that may be put upon the ſame Grounds 
Doc. I pray thee put ſome of theſe Caſes for an 
xample. . = 


| I Way of Compullion, neither by Subpœna, nor 
* 4. otherwilſe;. 


fo 
A 
Coe 


Stud. If Judgment given in the King's Courts 


atute was made. And though peradventure by 
ppen to have Loſs; nevertheleſs the ſaid Statute 


ons and unjuſt Expences that would elſe come to 


ind in many other Caſes where a Man doth 


her he ſhall redreſs it or not, And in ſuch Caſe 


— - — — — — — — _ 
ã ͤ I nes IN EEE. ET ID 


PEB 
13 
1 

1 
1 
WV. 
i 
1 
| 
| 
4 
; 
ih 
$2 
13> 
f 
#4 
4 
by 


— 9 2 
— m ²⁵¾ . x  oSs, exnt ere 
n. A 440 Nr ee 


— 


— — 


I — 
— 


— 2 ——— — — 


56 DIALOGUE I. I 
otherwiſe; and yet the Defendant is bound in Cu 
ſcience to pay him, Alſo if the Grand Jury 
Attaint affirm a falſe Verdict given by the bei 
Jury, there is no farther Remedy but the Conſq4 
ence of the Party. Alſo where there can be jul 
no. ſufficient Proof, there can be no Remeſ 
in the Chancery, no more than there may hl 
in the ſpiritual Court. And becauſe thou hi 
given an Occaſion to ſpeak of Conſcience, || 
would gladly hear thy Opinion, where Conſs| 
ence ſhall be ruled after the Law, and where thl 
Law ſhall be ruled after Conſeience. i 
Dock. And of that Matter I would likewiſe glad 
ly hear thy Opinion, ſpecially in Caſes ground 
upon the Laws of England, for J have not hea 
| but little thereof in Time paſt: But before th 
put any Caſe thereof, I would that thou would 
ſhew me how theſe two Queſtions after thy Op 
nion are to be underſtood. 
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CHAP. XIX. 


Of what Low this Queſtion is to be underſtul| 
that is to ſay, where Conſcience ſhall be rull 
-___ he Law. 


HE Law wha, mention is made in bös f = 
Queſtion, that is to ſay, where Conſc- 
ence hall be ruled by the Law, is not, as mn 
ſeemeth, to be underſtood only of the Law a 
Reaſon and of the Law of God, but alſo of ti 
Law of Man, that is not contrary to the Law ol 
Reaſon, nor the Law of God, but it is ſuperad- 
ded unto them for the better ordering of the Com- 
monwealth: For ſuch a Law of Man is alway 
e 5 (0 3 


1 
— U— — —V * 
——— — i —ꝛ̃ 
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be ſet as a Rule in Conſcience, ſo that it is not 
ful for a Man to frame it on the one Side, ne 
the other: For ſuch a Law of Man hath not 
ly the Strength of Man's Law, but alſo the 
a % of Reaſon, or of the Law of God, whereof 
is derived. For Laws -made by Men, which 
ave received of God Power to make Laws, be 
ade by God. And therefore Conſcience muſt 
> ordered by the Law, as it muſt be upon the 
a of God, and upon the Law of Reaſon. And! 
irthermore, the Law whereof mention is made 
the Jatter End of the Chapter next before; that: 
to ſay, in the Queſtion wherein it is aſked where 
je Law is to be left and forſaken for Conſcience, 
not to be underſtood of the Law of Reaſon, nor 
the Law of God; for thoſe two Laws may not 
left. Nor is it not to be underſtood of the Law” 
Man that is made in particular Caſes, and that 
= conſonant to the Law of Reaſon, and to the 
aw of God, that yet that Law ſhould be left for 
,onſcience: For of ſuch a Law made by Man, 
onſcience muſt be ruled, as it is ſaid before. 
or it is not to be: underſtood of a Law made 
a4 Man commanding or prohibiting any Thing 
be done that is againſt the Law of Reaſon: or 
ie Law of God. For if any Law made by him, 
nd any Perſon. to any Thing that is againſt the 
id Laws, it is no Law, but a Corruption, and. 
anifeſt Error. Therefore, after them that be: 
rrned in the Laws of England, the ſaid Que- 
on, that is to ſay, where the Law is to be leſt 
r Conſcience, and where not, is to be:under- 
od in divers Manners, and after divers Rules, 
bereafter ſhall ſomewhat be touched. 
el, Many unlcarned Perſons believe. that it 
awful for them to do with goad Conſcience all: 
lungs, which if they do them, they thall not be 
E puniſed 
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niſhed therefore by the Law, though th 

w doth not warrant them to do that they 
but only, when it is done, doth not for fon 
reaſonable Conſideration puniſh them that doi 
but leaveth it only to his Conſcience. And then 
fore many Perfons do oft-times that they ſhoul 
not, and keep as their own that that in Con 
ence they ought to reſtore. Wherefore there ili 
the Laws of England in this Caſe: 1 
If two Men have a Wood jointly, and the o 
of them ſelleth the Wood, and keepeth all 8. 
Money wholly to himſelf; in this Cafe his Fe 
tow ſhall' have no Remedy againſt him by Lav 
for as they, when they took the Wood jointh} 
put each other in Truſt; and were content 
occupy together: So the Law ſuffereth then ; 
order the Profits thereof according to the Tril 
that each of them put the other in, And yet. 
one took all the Profits, he is beund in Con 
- ence to reſtore the Half to his Fellow: For, 
the Law giveth him Right · only to half the La 
fo it giveth him Right only in Conſcience to 
half Profits. And yet nevertheleſs it canno 
faid in that Caſe, that the Law is againſt Cut 
ſcience for the Law-never willeth, ne comma a 
eth that one ſhould take all the Profits, but l 
eth it to their Conſcience ; fo that no Default a 
be found in the Law, but in him that taketh* 
the Profits to himſelf may be afligned Deta 
who is bound.in- Confcienee to reform it, if 
will ſave his Soul, though he cannot be comp 
ied thereto by the Law: And therefore in 
Eaſe and other like, that Opinion which fo 
have, that they may do with Conſcience all 
they thall not be puniſhed for by the Law if 1 
de. it, it is to be left for Conſcience; but * 
Law i is not to be left for Conſcience. 1 1 
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Alſo many Men think, that if a Man have 
and that another hath Title to, if he that hath 
he Right ſhall not,. by the Action that is given 
im by the Law to recover his Right by, reco- 
er Damages, that then he that hath the Land: 
alſo diſcharged of Damages in Conſcience; and 
hat is a great Error in Conſcience; for though 
e cannot be compelled to yield the Damages 


by the Law of Reaſon, and by the Law of God, 


ods, And therefore if Tenant in Tail be diſ- 
he Heir in the Tail bringeth a Formedon, and re- 


Law giveth him no Damage in that Caſe; yet 


Law doth not ſuffer a Man to deny that he hath 
before affirmed in Court of Record, or for that 


Siſter that is a Baſtard, in that Caſe ſhe ſhall not 
| | inſomuch that if ber Siſter take Half the Land 
with her, there is no Remedy againſt her by the 


And yet the Party that may take Advantage by 


cially if he were ſo eſtopped by Ignorance, and 


y no Man's Law, yet he is compelled thereto 


whereby we be bound to do as we would be done 
fo, and that we ſhould: not covet: our Neighbour” c. 


ſeiſed, and the Diſſeiſor dieth ſeiſed, and then: 
covereth the Land, and no Damages, for the 


the Tenant by Conſcience is bound to yield Da- 
mages to the Heir in Tail from the Death of his 
Anceſtor, Alſo it is taken by ſome Men, that 
the Law muſt be left for Conſcience, where the- 


he hath wilfully excluded himſelf thereof for ſome * 
other Cauſe: As if the Daughter that is only 
Heir to her Father will ſue Livery with her 


after be received to ſay that-her Siſter is a Baſtard: 


Law, And no more there is of Diverſity in other: 
| Eſtopples, which were too long to rehearſe now. 
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ſuch an. Eftopple, by the Law, is bound in 
Conſcience. to forſake that Advantage, eſpe-- 


not. by his own, Knowledge and Aſſent. For 
| though 
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thou gh the Law in ſuch Caſes gi iveth no A 1 'Y 
medy to him that is eſtopped, yet the Law jucg. 
eth not that the other hath Right unto ti 
Thing that is in Variance betwixt them. 
And it is to be underſtood, that the Law is t 
be left for Conſcience, where a Thing is tridf 
and found by Verdict againſt the Truth; for uf 
the Common Law the Judgment muſt be given 
according as it is pleaded and tried, like as it is i 
other Laws, that the Judgment muſt be given 
according to that that is pleaded and provel 
And it is to be underſtood, that the Law if : 
to be left for Conſcience, where the. Cauſe «f 
the Law doth ceaſe: For when the Cauſe of el 
Law doth ceaſe, the Law alfo doth ceaſe in Conſc. Wl 
ence, as appeareth by this Caſe hereafter followiꝶ. 
A Man maketh a Leaſe for Term of Life, a" 
after a Stranger doth Waſte ; wherefore the L.. 
fee bringeth an Action of Treſpaſs, and hat 
Judgment to recover Damages, having regae 
to bs th treble: Damages that he ſhall yield to An! 2 
in the Reverfion: And after he in the Rever- | 
ſtön, before Action of Waſte ſued, dieth, bi i 
that the Action of Waſte is thereby extinctel.] » 
Then the Tenant for Term of Life, though e 2 
may ſue Execution of the ſaid Judgment by the 
Law, yet he may not do it by Conſcience; fr Þ 3 5 
in Conſcience he may take no more than he | 
hurted by the ſaid. Treſpaſs, becauſe he is not | 
charged over with. treble Damages to his Left *F 7 
Alſo it is to be underſtood, where a Law b 3 : 
grounded upon a. Preſumption, if the Preſump- 
tion be untrue, then the Law is not to be hol. 
den in Conſcience. And now I have ene 2 
| thee ſomewhat of the Queſtion, that is to ts, * : 
where the Law ſhall be ruled zfter Conſcience, B 


1 pray thee ſhew. me. whether there be not like 
| Diverſits 


| CHAPTER xX. 6 
2 -verſities in other Laws, betwixt Law and 
onfcience. 
Doc. Yes, verily; very many, whereof thou 
T1} recited one before, where a Thing that is 
ntrue is pleaded and proved; in which - Cafe 
udgment muſt be given according, as well in 
e Law Civil as in the Law Canon. And ano- 
her Caſe is, that if the Heir make not his In- 
entory, he ſhall be bound after the Law Civil 


P ſo much; and the Law Canon is not againſt 
hat Law: And yet in Conſeience, the Heir, 
hich in the Laws of England is called an Ex- 
utor, is not in that Caſe charged with the Debts, 
Wt according to the Value of the Goods. And. 
Wow I pray thee ſhew me ſome Caſes where Con- 
ience ſhall be ruled after Law. 

Stud. I will with good-will ſhew thee fome- 
hat as methinketh. therein. 


CHAP, XX. 


Are follow divers Ca ſes where Conſcience 
3 ; | is to be ordered after the Law, 


1 Father's Lands at the Common Law in 
onſcience, as he. ſhall in the Law, And in- 
PF: 2-£:g//h the younger Son ſhall enjoy the 
heritance, and- that in Conſcience, And in. 
avellind all. the Sons ſhall. inherit the Land. 
gether, as Daughters, at the Common Law ;: 
Ind that in Conſcience, And there can be no- 
ther Cauſe affigned why Conſcience in the firſt 
aſe is. with the eldeſt Brother, and in the ſe- 
ond. with the younger Brother, and in the third. 

Caſe: 


p all the Debts, though the Goods amount not 


'Y TEE eldeſt Son ſhall have and. enjoy his 
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62 DIALO GU E I. 
Caſe with all the Brethren; but becauſe the J. 
of England, by Reaſon of divers Cuſtoms, will 


ſometime give the Land wholly to the el 


Son, ſometime to the youngeſt, and ſometimey 
all. Alſo if a Man of his meer Motion make} 
Feoffment of two Acres of Land lying in tn 
ſeveral Shires, and maketh Livery of Seiſin in t 
one Acre in the Name of both; in this Caſe t 
Feoffee hath Right but only in the Acre when 
Livery of Seiſin was made, becauſe he hath y 
Title by the Law: But if both Acres had been! 
one Shire, he had had good Right to both, An 
in theſe Caſes, the Diverſity of the Law. mak 
the Diverſity of Conſcience, MN 
Alſo.if a Man of his meer Motion make 
Feoffment of a Manor, and ſaith not, to have lit 
to hold, &c. with the Appurtenances; in the 
Caſe the Feoffee hath Right to the demeſne Land 
and to the Rents, if there be Atturnments, a 
to the Common pertaining to the Manor; 
he hath neither Right to the Advowſons appa 


dant, if any be, nor to the Villeins regardai8 3 


But if this Term, with the Appurtenances, bd mM g 
been in the Deed, the Feoffee had Right in C 


ſcience as well to the Advowfons and- Milleins i E | 
to the Reſidue of the Manor: But if the Kin 
of his meer Motion give a Manor with 


Appurtenances, yet the Donee hath nei 


Right in Law nor Conſcience. to the Ado 


ſons nor Villeins. And the Diverſity of il 
Law in theſe Caſes makes the Diverſity of C 
ſcience. | ” 

Alſo if +» Man make a Leaſe for Term pr 


Years, vielding to him and to his Heirs a certii 3 
Rent, upon Condition that if the Rent be bel = 
by forty Days, Oc. that then it ſhall be ai | 


the Leſſor and his Heirs to re-enter; and a 23 
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e Rent is behind, the Leſſor aſketh. the Rent 


| I cording to the Law, and it is not payed, the 


flor dieth, his Heir entreth; in this Cafe his 
ntry is lawful both in Law and Conſcience; 
zut if the Leſſor had died before he had demand- 
the Rent, and: his Heir demand the Rent, and 
Pecauſe it is not payed he re-entreth; in that 
aſe his Re-entry is not lawful neither in Law 
or Conſcience, © © 184525 
Alſo if the FTenant in Dower ſow her Land, 
nd die before the Corn is ripe; the Corn in Con- 
ſcience belongeth to her Executors, and not to 
im in Reverſion: But otherwiſe it is in Con- 


f the Law maketh there alſo the Diverſity in 

donſcience. | | | 4 
—= All if a Man ſeiſed of Lands in his Demeſne 
s of Fee bequeath the fame by his Laſt Will to 
another, and to his Heirs, and dieth; in. this 
aſe the Heir notwithſtanding: the Will, hath 
Right to the Land in; Confeience,. And the Rea- 
bon is, becauſe the Law judgeth that Will to be 
void; and as it is void in the Law, fo it is void 
in Conſcience. . | 

Alſo if a Man grant a Rent for Term of Life, 

Wand make a Leaſe of Land to the ſame Grantee 
for Lerm of Life, and the T'enant alieneth both in 
Fee; in this Cafe he in the Reverſion hath good 
Title to the Land. both in Law and Conſcience, 


1 [the Land by the Alienation is forfeited by the 
Law to him in the Reverſion, and not the Rent. 
Alſo if Lands be given to two Men, and to a 


Sg marrteth with the Woman, and alieneth.. the 
and, and dieth;- in this Caſe the Woman hath 


& 6. Ss *, * 
4 J : * 


cience of Graſs. and: Fruits. And the Diverſity 


and not to the Rent. And the Reaſon is, becauſe 


Woman in Fee, and after one of the Men enter- 
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Man and the Woman had been married coe 
before the firſt Feoffment, then the Woman, not 
withſtanding the Alienation of her Hufpa 
fhould have had Right in Law and Conſciencen 
the one Half of the Land. And ſo in theſe two Cas 
Conſcience doth follow the Law of the Rea 5 F 
Alſo if a Man have two Sons, one before Epo 

fals, and another after Eſpouſals, and: . . 
Father dieth ſeifed of certain Lands; in this CH 
the younger Son ſhall enjoy the Lands in tr 
Realm, as Heir to his Father both in Law au 

Conſcience. And the Cauſe. is, becauſe that 8 
born after Eſpoufals is by the Law of this Ren 4 
the very Heir, and the elder Son is a Baſtar, 
And of thefe Cafes and many other like in 1 
Laws of England may be formed. the Sy/logiſn d 
Conſcience, or the true Judgment of Conſcience 
in this Manner. Sindereſis miniſtreth the Maj 
thus, Right wiſeneſs is to be done to every Mar. 
Upon which Major the Law of England mini- 
ſtreth the Minor thus, the. Inheritance rele 
eth to the Son born after Eſpouſals, and. not toil 

the Son born. before Eſpouſals: Then Conſci- 
ence maketh the Concluſion, and faith, Ther- 
fore the Inheritance is in Conſeience to be given 
to the Son born after Eſpouſals. And ſv in oth: 1 ga 

Caſes infinite may be formed by the Law the ”| 3 
kgiſm. or the Right Judgment of. 8 
Wherefore they that be learned. in the Law df 
the Realm ſay, that in every Caſe where n 2 
Law is ordained for the Diſpoſition of. Lands and 
Good, which is not againſt the Law of Gol, Wl 
nor yet againſt the Law of Reaſon, that the Lav Wl 
bindeth all them. that be under the Law in ite = 
Court of Conſcience, that is to ſay, inward Wl 
in his Soul. And therefore it is ſomewhat 6 
marvel, that ſpiritual. Men have not endeavoures Wl 

them(c;v 
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emſelves in Time paſt to have more Know- 
than they yet do: For by the Ignorance there- 
they be oft-times ignorant of that that ſhould 
er them according to Right and Juſtice, as 

Nen concerning themfelves, as other that come 
chem for Counſel, And now, foraſmuch as 
Wave anſwered to thy Queſtions as well as I can; 
pray thee that thou wilt ſhew me thy Opinion 
divers Caſes formed upon the Lawof England, 
berein I am in Doubt what is to be holden ther e- 
in Conſcience, a | 
Do. Shew me thy Queſtions and I will ſay 
nme thinketh therein. 


CHAP. XXI. 
CE The firſt Queſtion of the Student. 


ud. T* any Infant that is of the Age of twenty 
3 Years, and hath Reaſon and Wiſdom 
=D govern himſelf, felleth his Land, and with 
e Money thereof buyeth other Land of greater 
alue than the firſt was, and taketh the Profits 
ereof; whether may the Infant aſk his firſt Land 
iin in Conſcience, as he may by the Law? 
Dot. What thinkeſt thou in that Queſtion? 
Ltd. Me feemeth that, foraſmuch as the Law 
F England in this Article is grounded upon a 
eeſumption, that is to fay, that Infants com- 
only afore they be of the Age of twenty-one 
ears be not able to govern themſelves, that yet, 
raſmuch as that Preſumption faileth in this In- 
nt, that he may not in this Caſe with Conſci- 
Pc aſk the Land again that he hath ſold to his 
cat Advantage, as before appeareth, 8880 
ET Dea. 


age of the King's Laws than they have done, 
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66 DIALOGUE T1. A 
| Da. Is not this Sale of the Infant and t . 
Feoffment made thereupon, if any where, v 
able in the Law? 4 

Stud. Yes verily, _ 

Doe. And if — Feoſfee have no Right by 
1 nor by the Feoffment made thereupy, 
whereby ſhould he then have Right thereto, 
thou thinkeſt? 

Stud. By Conſcience, as me thinketh, for th 
Reaſon that I have made before. 

Dead. And upon what Law ſhould that Ca 
ſcience be grounded that thou ſpeakeſt of? Tu 
cannot be grounded by the Ar of the Realm 
thou haſt ſaid thyſelf. And me thinketh that I 
cannot be grounded upon the Law of God, ul 3 
upon the Law of Reaſon: For Feoffinent: 1 
Contracts be not grounded upon neither of thi 
Laws, but upon the Law of Man, 

Stud. After the Law of Property was orcas 
ed, the People might not conveniently live t 
ther without Contracts; and therefore it ſcenel az 
that Contracts be grounded upon the Law il 
Reaſon, or at leaſt upon the Law that 1s cal ; 
Jus gentium. 

Doct. Though Contracts be grounded ual 
the Law that is called Jus gentium, becauſe tif 
be ſo neceſſary and ſo general among all PeoÞ 4 
yet that proveth not that Contracts be grout 1 
upon the Law of Reaſon: For though the LW 
called Fus gentium be much neceſſary for bl L 
People, yet it may be changed. And thereſn 
if it were ordained by Statute, that there lf 
be no Sale of Land, ne no Contract of Goal 
and if there were, that it ſhould be void, 
that every Man ſhould continue ſtill ſeiſed Þf 
his Lands, and. poſſeſſed of his Goods; the wh = 7 

tute. were good, And then if a Man - 23 
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CHAPTER XXII. 67 
r Statute ſold his Land for a Sum of Money, 
che Seller might lawfully retain his Land ac- 
ing to the Statute: and then he were bound 
no more but to repay the Money that he re- 
ed, with reaſonable Expences in that Behalf. 


e Infant may with good Conſcience re-enter 
to his firſt Land; becauſe the Contract after the 
xims of the Law of the Realm is void; for, 
J have heard, the Maxims of the Law be of 
great Strength in the Law as Statutes, And 
Duc think that in this Caſe the Infant is bound 
no more, butonly to repay: the Money to him 
at he fold his Land unto, with ſuch reafonable 


the ſame. But if a Man fell his Land by a 
ficient and lawful Contract, though there lack 
very of Seiſin or ſuch other Solemnities of the 
sa, yet the Seller is bound in Conſcience to 
rform the Contract. But in this Cale the 
ontract is ſufficient, and ſo me thinketh great 
irerſity betwixt the Caſes. 


. 


Opinion. 
I The ſecond Queſtion of the Student. 


3 Ir. a Man that hath Lands for Term of Life be 
= impanelled upon an Inqueſt, and thereupon 


SK 
> By * 


1 


es be levied upon him in the Reverſion in Con- 
oience, as they may be by the Law? | 

= 2:2. If they may belevied by the Law, what 
1 the Cauſe why thou doſt doubt whether they 
n be levied by Conſcience. | 
= Stud. 


d ſo in like wiſe me thinketh that in this Cafe: 


L oft and Charges as he hath ſuſtained by Reaſon | 


Stud. For this Time I hold me contented with 


eſeth Iſſues and'dieth; whether may thoſe If- 
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63 DIALOGUE I. 

Stud. For there is a Maxim in the Lam 
England, that where two Titles run togctz 
the eldeſt Title ſhall be preferred. And in . 


=. > Io Red = - 


— ron te 


r DDr 


Caſe the Title of him in the Reverſion is H 
fore the Title of the Forfeiture of the Iu 
And therefore I doubt fomewhat whether ] 
may be lawfully levied. | nn 
Doc. By that Reaſon it ſeemeth thou anti 
Doubt what the Law is in this Caſe ; but (wilt 
muſt neceſſarily be known, for elſe it were iii 
vain to argue what Conſcience will therein, 
Stud, It is certain that the Law is ſuch ; wi 
ſo it is likewife if the Husband forfeit I 
and die, thoſe Iſſues ſhall be levied on the Lani 
of the Wife. | : 
Deo. And if the Law be ſuch, it ſeemel 
that Conſcience is fo in like wiſe: For ſith i 
is the Law, that for Execution of Juftice « 
very Man ſhall be impanelled when need u 
quireth ; it ſeemeth reaſonable, that if Lt 
will not appear, that he ſhould have ſome Pn 
niſhment for his not Appearance, for elſe t. 
Law ſhould be clearly fruſtrate in that Poi nw , 
And the Pain, as I have heard, is, that & 
ſhall loſe Iſſues to the King for his not Ap 
pearance. Wherefore it ſeemeth not incor 
venient nor againſt Conſcience, though ti: ee 
Law be, that thoſe Iſſues ſhall be tevied « un 
him in the Reverſion, for that the Condition ws 
was ſecretly underſtood in the Law to paſs wil 
the Leaſe, when the Leaſe was made. Anf 
therefore it is for the Leſſor to beware, and 1 
prevent the Danger at the making of the Leal, uu 
or elfe it ſhall be adjudged his own Defaul. . 
And then this particular Maxim whereby fu . 
Iſſues ſhall be levied upon him in the Reverſio, bu 
is a particular Exception in the Law of * = 
on 
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CHAPTER. XXIII. 69 


n the general Maxim that thou ha ſtremem- 
=] before, that is to ſay, that where two 
ies run together, that the eldeſt Title ſhall 

preferred ; and ſo in this Cafe the general 
axim in the Point ſhall hold no Place, neither 
Law nor in Conſcience, for by this parti- 
ar Maxim the Strength of the general 
axim is reſtrained to every Intent, that is 
ſay, as well in Law as in Conſcience. 


CHAP. XXII. 
C The third Queſtion of the Student. 


d. IF a Tenant for Term of Life or for 
Term of Years do Waſte, whereby they 
bound by the Laws to yield to him in the Re- 
ion treble Damages, and ſo fhall forfeit the 
ce waſted ; whether he is alſo bound in Con- 
Pence to pay thoſe Damages, and to reſtore that 
ce waſted immediately after the Waſte done, 
be is in the ſingle Damages, or that he is not 
und thereto till the treble Damages and Place 
uſted be recovered in the King's Court? 
Def, Before Judgment given in the treble 
mages and of the Place waſted, he is not 
und in Conſcience to pay them, for it is un- 
ain what he ſhould pay: But it ſufficeth that 
be ready till Judgment be given to yield Da- 
Les according to the Value of the Waſte; but 
err the Judgment given, he is bound in Con- 
ence to yield the treble Damages, and alſo the 
ce waſted. And the ſame Law is in all Sta- 
es Penal, that is to ſay, that no Man is 
und in Conſcience to pay the Penalty till it be 
overed by the Law. : 


r 


Stud. 
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Stud. Whether may he that hath offen 
againſt ſuch a Statute Penal, defend the 1M 
tien, and hinder the Judgment, to the Inti 1 
he would not pay the Penalty, but only ng 
Duaages? a I 

Doc. If the Action be taken right wiſely ol 
eveding to the Statute, and upon a juſt Cui 
the Defendant may in no wiſe defend the Adin 
_ unleſs he have a true dilatory Matter to 15 1 


which ſhould be hurtful to him if he pleadel 3 


not, though he be not bound to pay the Peu 
ty till it be. recovered, 3 


7 


C,HAP. XXIV. 
¶ The fourth Dueſtion of the Student, 


Stud, IF a Man enfeoff other in certain Lu 


upon Condition, that if he enfeoff ul 
other, that it may be lawful for the Feoffor u 
his Heirs to re- enter, &c. whether is this Cn. 
dition good in Conſcience, though it be void wn 


the Law? 


Det. What is the Cauſe why this Condita 


is void in the Law? - 
Stud. The Caule is this, b 6h the 3 it is It 4 
dent to every State of Fee- 


ple, that he tin 
bath the Eſtate may lawfully by the Lan 
and by the Gift of the Feoffor, make a Fe 
ment thereof: And then when the Feoftor H 
ſtraineth him after that he ſhall make no Fa 
ment to no Man againſt his own former Gra 
and alſo againſt the Purity of the State of 
F ce-ſimple, the Law judgeth the Condition "Wane 
be void : But if the ion had been, that "al 


ſhould not have inſeoffed ſuch a Man or fu 
. Maß 


CHAPTER XXIV. 5r 
an, that Condition had been good, for yet he 
cht infeoff other. „ 
Docs. Though the ſaid Condition be againſt 
Effect of the State of a Fee- ſimple, and al- 
againſt the Law; nevertheleſs it is not againſt 
Intent that the Parties agreed upon, and 
at at the Time of the Livery. And foraſmuch 
the Intent of the Parties was, that if the 
Woftce infeoffed any Man of the Land, that the 
W-offor ſhould enter, and to that Intent the 
Poffce took the State, and after brake the In- 
; it ſcemeth that the Land in Conſcience 
old return to the Feoffor, ee 
Sad. The Intent of the Parties in the 
uns of England is void in many Caſes: that 
to ſay, if he be not ordered according to the 
o. And if a Man of his meer Motion, 
Without any Recompence, intending to give 
Wands to another and to his Heirs, make a 
eed unto him, whereby he giveth him thoſe 
ands, to have and to hold to him for ever, in- 
ading that by the Word for ever the Feoffee 
Would have the Land to him and to his Heirs ; 
this Caſe his Intent is void, and the other 
all have tte Land only for Term of Life. Al- 
if a Man give Lands to another, and to his 
ers for Term of twenty Years, intending that 
de Leſſee die within the Term, that then 
Ps Heirs ſhould enjoy the Land during the 
erm; in this Caſe his Intent is void, for 
-F 20 the Law of the Realm all Chatteis real 
e perſonal ſhall go to the Executors, and not 
dle Heir. Alſo if a Man give Lands to a Man 
gd to his Wife, and to a third Perſon, intend- 
Ps that every of them ſhould take the third Part 
che Land as three common Perſons ſhould, 
* Intent is void; for the Husband and the 
| Mile, 
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not grounded upon the Law of Reaſon, but ul 


made within five Years, &c. whether is the Rig 


it is in the Law? 


72 | DIALOGUE I. 


Wife, as one Perſon in the Law, ſhall take it 
the one half, and the third Perſon the other M 
But theſe Caſes be always to be-underſtood yπ] ]? 
the ſaid Eſtates be made without any Rec 
pence, And foraſmuch as in this principal (il 
the Intent of the Feoffor is grounded againſt oil 
Law, and that there is no Recomperice appoufiil 
ed for the Feoffment, methinketh that the Fe 
hath neither Right to the Land by Law nor Cu 
ſcience; For if he ſhould have it by Conſciem 
that Conſcience ſhould be grounded upon the lu 
of Reaſon; and that it cannot, for Conditions vill 
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the Maxims and Cuſtoms of the Realm; 1 I 1 
therefore it might be ordained by Statute, i 
all Conditions made upon Land ſhould be w 


And when a Condition is void by the Maxin . 


of the Law, it is as fully void to every Int! 
as if it were made void by Statute : And ſo ml 


thinketh that in this Caſe the Feoffor hath n 2 | 


Right to the Land in Law nor in Conſcience, 
Doct. I am conjent thy Opinion ſtand, wal 
we ſhall have hereafter a better Leiſure to pf 
tarther in this Matter, | 1 


Ser. XXV. 
« The fifth Queſtion of the Student. 


Stud, JF a Fine with Proclamation be lein : | 
according to the Statute, and no Clan 


. 
985 | ob 


of a Stranger extincted thereby in Conſcience, lh 


De. Upon what Conſideration was that RM 
tute made, | 7 


NS,” 

ö 4 1 
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ad. That the Right of Lands and Tenements 
| pht be the more certainly known, and not to be 
Nuncertain as they were before that Statute. 

Ds. And when any Law of Man is made for 
ommon Wealth, or for the good Peace and 
eetneſs of the People, or for any Inconve- 
ace or Hurt to be ſaved from them, that Law 


anger, and muſt be kept in the Court of Con- 
nce; For, as it is ſaid before in Chap. 4. by 
ws right wiſely made by Man, it appeareth 
o hath Right to the Lands' and Goods ; for 


{Wight wiſely ; and whatſoever he holdeth againſt 

ha Law, he holdeth unrightwiſely. And fur- 
more it is ſaid there, all the Laus made by 
n which be not contrary to the Law of God, 

tt be obſerved and kept, and that in Conſcience, 
be that deſpiſeth them deſpiſeth God, and he 
t rreſiſteth them reſiſteth God. Alſo it is to be 


EE ſubject to the Laws, fo that they therefore 
h a Cauſe reaſonable may be tranſlated and 
red from one Man to another by Act of the 
=. And of this Conſideration that Law 1s 
unded, that by a Contract made in Fairs and 
kts the Property is altered, except the 
operty be to the King, ſo that the Buyer pay 
h or do ſuch other Things as is accuſtomed 
eee co be done upon ſuch Contracts, and that 
WF Buyer knoweth not the former Property. And 
che Law Civil there is a like Law, that if a 
n have another Man's Goods with a Title 
ee Years, thinking that he hath Right to it, 


7 5 s made for a Law, to the Intent that the 
berty and Right of Things ſhould not be un- 
| pb D Certain, 
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od; though percaſe it extinct the Right of a 


atſoever a Man bath by ſuch a Law, he hath 


derſtood, that Poſſeſſions and the Right thereof 


bach the very Right unto the Thing ; and that 
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certain, and that Variance and Strife ſhould 
be among the People. And foraſmuch as H 

ſaid Statute was ordained to give a Certainty u 
Title in the Lands and Tenements compriſed in 
the Fine, it ſeemeth that that Fine extin4 a 
the Title of all other, as well in Conſcience, vj 
it doth in the Law. And ſith I have anſwer, 
to thy Queſtion, I pray thee let me know til 
Mind in one Queſtion concerning tailed Lands, wii 
then I will trouble thee no farther at this Tine. 


CHAP. XXVI. 2 

A Ausſtion made by the Doctor, how cert ö 7 
Recoveries that be uſed in the King"s Caim e 
zo defeat tailed Land, may ſtand with ( 
ſeience. © 9 ot 


Have heard ſay, That when a Man that i 

ſeiſed of Lands in the Tail ſelleth the Land AW 
that it is commonly uſed, that he that buch 
the Land, ſhall, for his Surety, and for tix 
avoiding of the Tail in that Behalf, cauſe ſom 
of his Friends to recover the ſaid Lands again 
the ſaid Tenant in Tail: Which Recovery, » 
J have been credibly informed, ſhall be hun + 
in, this Manner. The Demandants ſhall ſu-Wl 
poſe in their Writ and Declaration, that ti* 
'Tenant hath no Entry but by ſuch a Strang 
as the Buyer ſhall liſt to name and appoint 
where indeed the Demandants never had 5, 
ſcfion thereof, nor yet the ſaid Stranger. AB 
thereupon the ſaid Tenant in Tail ſhall »» 


pear in the Court, and by Aſſent of the T. 
ties ſhall vouch to warrant one that he kno Bt 
eth well hath nothing to yield in Value. AWB 


the Vouchee ſhall appear, and the D * ] 2 
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ts ſhall: declare againſt him; and thereupon - 
call take a Day to imparl at the fame | 
m, and at that Day by Aſſent and Covin of | 
parties he ſhall make Default; upon which 1 
ut, becauſe it is a Default in deſpite. of | 
BE Court, the Demandants ſhall have Judg- . 
Vit to recover againſt the Tenant in Tail, 
be over in Value againſt: the Vouchee: And 
Judgment and Recovery in Value is taken 
2 Bar of the Tail for ever. How may it 
erebore be taken, that the Law ſtandeth with . 
occience, that as it ſeemeth, alloweth and fa» 
eech ſuch feigned Recoveries ? 5 
d. If the Tenant in Tail ſell the Land for 
ertain Sum of Money, as is agreed betwixt 
n, at ſuch a Price as is commonly uſed of 
er Lands, and for the Surety of the Sale ſuf- — 
ch ſuch a Recovery as is aforeſaid; what is 1 
= Cauſe that moveth thee to doubt whether the | 
Contract, or the Recovery made. thereupon, 
ce Surety of the Buyer that hath truly: pay- 
bis Money for the ſame, ſhould ſtand with 
Wnſcience? ; 7 | | 
a. Two Things cauſe me to doubt there- 
One is, for that after our Lord had given 
Land of Beheſt to Abrabam and to his Seed, 
s to ſay, to his Children, in Poſſeſſion al- 
o continue, he ſaid to Moſes, as it appear- 
Lit. 25. The Land ſball not be ſold for ever, 
nine And then our Lord affigned a 
in Manner how the Land might be redeemed. 
1 the Vear of Jubilee, if it were ſold before. 
Ffporaſmuch as our Lord would that the 
ſo given to Abrabam and his Children 
Id not be ſold for ever, it ſeemeth that he 
againſt the Enſample of God that alieneth 
elch the Land that is given to him and ta 
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76 DIALOGUE I. 
his Children, as Lands entailed be oi, 
Another Cauſe is this: It appeareth by li 
Commandment of God, that Theu ſhalt not A 
vet the Houſe of thy Neighbour, &c. And if vi 
Concupiſcence be prohibited, more ſtronger thai 
the unlawful taking and with-holding them 
is prohibited: And foraſmuch as tailed La 
when the Anceſtor is dead, is a Thing that oi 
Right is belonging to his Heir, for that he 
Heir according to the Gift, how may the Lu 
with Right or Conſcience be holden from hin. 
Stud. Notwithſtanding the Prohibition of 4.8 
mighty God, whereby the Land that was gh 
to Abraham and to his Seed might not be alien: 
for ever, yet Land within walled Towns mi 
lawfully be aliened for ever, except the Lu 
of the Levites, as appeareth in the ſaid 3 
Chapter of Leviticus, And fo it appeareth i 
the ſaid Prohibition was not general for er: 
Place, and that among the Fews. And it 
peareth alſo that it was given only to Ae 
and his Children, and fo it was not genen 
to all People. And it appeareth alſo, that fa 
extended not but only to the Land of Pri 
. miſſion, as it appeareth by the Words of lt 
ſaid Chapter, where it is faid thus, 41 ne 
Region of our Poſſeſſion ſhall be ſold undr 
Condition of Redeeming ; W hereby appearcth tn 
Lands in other Countries be not bound to v4 
Condition; and as they be not bound to he 
Condition, by the ſame Reaſon it followetl nn 
they be not bound to the ſame Succcli 
Therefore that faid Law, that wills that "na 
Land given to Abraham and to his Seed vn 
not be ſold for ever, bindeth no Land ot, 
the Land of Promiſſion; and ſome Men "un 
fay, that ſithen the Paſſion of our Lotd 
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romulgate and known, bindeth not there. 
nd to the ſecond Reaſon, which is grounded 
oon the Commandment of God; it muſt 
eeds be granted that it is not lawful to any 


8 5 jour, and that then more ſtronger he may not 
WS awfully take it from him. But then it re- 
laineth for thee yet to prove how in this Caſe 


id whereof a Recovery is had recorded in the 
King's Court, may. be. ſaid the Lands of the 
ier. | | 5 #80 

Daa. That may be proved by the Law of 

1 he Realm, that is to ſay, by the Statute of 

1 IWe/tm. 2. cap. 1. where it is ſaid thus. The 

wil of the Giver expreſly contained in the 

eed of his Gift ſhall be from henceforth ob- 
ered, ſo that they to whom the Tenements 


e ſo given ſhall not have Power to alien, but. 
hat the Lands after their Death ſhall remain to 


ie Idue, or return to the Donor, if the Iſſue 


t 5 fail, By the which Statute it appeareth evi- 


ently, that though they to whom the Tene- 
ments were ſo given aliened them away, that 
et nevertheleſs they in Law and Conſcience, 
by Reaſon of the ſaid Statute, ought to remain 
to their Heirs, according to the Gift; for it is 
ST bolden commonly by all Doctors, that the Com- 
mwandments and Rules of the Law of Man, or 
of a poſitive Law that is lawfully made, bind 
ell that be Subjects to the Law according to 
the Mind of the Maker, and that in the Court 
of Conſcience. | 
1 Stud. Doſt thou think that if a Man offend 
againſt a Statute Penal, that he offendeth in 
WE Conſcience? Admit that he do it not of a wil- 
1 ful Diſobedience, or that he will not obey the 
5 93 Law: 
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. Man unlawfully to covet the Houſe of his Neigh- 


5 - this tailed Land that is fold by his Anceſtor, 
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58 DIALOGUE I. 
Law: For if he do it of Diſobedience, I thi 
he offendeth, - 
Do#2. If it be but only a Statute that is cali 
Popular, it bindeth not in Conſcience 0 
Payment of the Penalty, till it be recovered Will 
the Law, and then it doth bind in Conſciena 


But if a Statute be made principally to rene 7 
the Hurt of one Party, and for that Hun 
giveth a Penalty to the Party, in that Caſe vo 


Offender of the Statute is bound immediate 


reſtore the Damages to the Value of the Hu 
as it is upon the Statute of Waſte; but the 
nale above the Hurt he is not bound to pay 
udgment be given, as it is ſaid before, . ul 1 
utes, by the which it is aſſigned who (ual 
have Right or Property to theſe Lands and TW 
nements, or to theſe Goods or Chattels, if it 
not againſt the Law of God nor againſt tn 
Law of Reaſon, bind all them that be ſubjecti 
the Law in Law and Conſcience. And ſuch; 1 
Statute is the Statute of *Y/V//min/ter 2. wem 


we have treated before; Wherefore it muſt vn 
-obſerved- by Confcience, - Z 
Stud. But ſome hold that the Statute Wl 


Mam. 2. was made of a Singularity and E 
ſumption of many that were at the ſaid Par 
ment, for exalting and magnifying of their on 
Blood; and therefore they ſay that that Bp 
tute made by fuch a Pr umption bindeth u. 


in Conſcience. 


Doc. It is very perilous to judge for 0 
tain that the ſaid Statute was made of fia 
Prefumption as thou ſpeakeſt of: For there K 
many Conſiderations to prove that the faid We 
tute was not made of ſuch Preſumption, f 
rather of a very good Mind of all the Parliamen yp 


or at the leaſt of the moſt Part thereof, Fa 


| CHAPTER XXVI. 59 
ie common Wealth of all the Realm; and 
ASE in the King, the which in the faid Parlia- 

rent was the Head, and moſt chief and principal 
dart of the Parliament, (as he is in every Parlia- 
ieent) cannot be noted to be ſuch Intent: For 

Neis not neceſſary, nor was it not then in Uſe, 
bat Lands of the Crown ſhould be entailed. 
and in Spiritual Men, ne yet in certain Bur- 
Mics and Citizens of the faid Parliament, 
which at that Time had no Land, there can 
e noted no ſuch Singularity: Nor yet in the 
Noblemen and Gentlemen, nor ſuch other as 
ere of the ſaid Parliament, and had Lands and 
Frenements. It is not good to judge in certain 
hat they did it of ſuch Preſumption; but it 
and expedient in this Caſe, as it is in 


er Caſes that be in Doubt, to hold the 


ier Way, and that is, that it was made of 

Charity, to the Intent that he nor the Heirs 

f him to whom the Land was given, ſhould 
ot fall into extreme Poverty, and thereby haply 
ere true, as they ſay, that it was not made of 

Charity, but of Preſumption and Singularity, 
s they ſpeak of: Nevertheleſs, foraſmuch as the 

ö tatute is not againſt the Law of God, nor a- 
eainſt the Law of Reaſon, it muſt be obſerved 
by all them that be Subjects unto that Law. 
or, as John Gerſon, in the Treatiſe that he en- 
titled in Latin, De vitd ſpirituali Anime, the 
fourth Leſſon, and the third Corollary, faith, 
tht God wills that Makers of Laws judge only 
f outward Things, and reſerve ſecret Things 
ee hin. And fo it appeareth that Man may 
but of ſuch Things as be apparent and certain: 
hut it is not apparent that there was any ſuch 
D 4 corrupt 


run into Offence againſt God. And though it 


Pot judge of the inward intent of the Deed, 


% 


wb ns 2 


n 


P 0 
N 


p 

i 

ö 

: 

t 
1 
. 
* 
B 
* 

PF 
® 

1 


* 
4 
: 
FF 
w 
1 
a 4 
# 
2 . 
$1454 
N 
1 
3 
FL 
£ 
. 
. | 
1 
11 
4 
1 
- 
1 
7 
I 
— 
«DD 
j 
1 
N 
4 
* 
3 
41 
- 1 
1 
i 
15 
1 
4-4 
= 


1 
| 
' 


RT  ——_— 


80 DIALOGUE J. 


corrupt Intent in the Makers of the ſaid Sta 


How may it therefore be ſaid that the Lav 3 l 
good or rightwiſe, that not only ſuffereth (li 4 | 


Things againſt the Statute, but alſo againſt vi E 
Commandment of God ? 3 
Stud. To that ſome anſwer Ag ſay, th 
when the Land is fold, and-a Reco: ery is H 


thereupon in the King's Court of Record, thi 
it ſufficeth to bar the Tail in Conſcience; A 


they ſay, that as the Tail was firſt ordained h 5 
the Law, ſo they ſay that by the Law it is 4 T 
nulled again. 2 


Docs. Be thou thy ſelf Judge, if in that ( 
there be like Authority in the making of Me 
Tail as there is in the adnulling thereof: Fu 
it was ordained by Authority of Parliamem 
the which is alway taken for the moſt 19 3 
Court in this Realm before any other, ai 
it is adnulled by a falſe Suppoſal, for tha, Wl 
that they that be named Demandants ſhoul 1 


have Right to the Land, where in Truth thy 
never had Right thereto: Whereupon followed 


a falſe Suppoſal in the Writ, and a falſe 8 
poſal in the Declaration, and a Voucher to w. 
rant by Covin of ſuch a Perſon as bath 10 
thing to yield in Value; and thereupon h 
Covin and Colluſion of the Parties followetl 
the Default of the Vouchee, by the which D. 
fault the Judgment ſhall be given. And ſo al np 
the Judgment is derived and grounded of ti: 
untrue Suppoſal and Covin of the Parti, Re 


whereby the Law of the Realm, that hath or 


dained ſuch a Writ of Entry to help them thu ; 3 ö 
have Right to Lands or Tenements, is defraud Wi 2 


ed, the Court is deceived, the Heir is difhert- 


ed, and, as it is to doubt, the Buyer and tte (RR. 


Seller, their Heirs and Aſſigns, having ky 4 
G 


K 


= CHAPTER XXVI. 81 
ee of the Tail, be bound to Reſtitution. 
adi verily I have heard many Times, that af- 
SS. the a of the Realm ſuch Recoveries ſhould 
no Bar to the Heir in the Tail, if the Law 
| the Realm might be therein indifferentiy 
ard. 
Stud. I cannot ſee but Tas. after the Law of 
e Realm it is a Bar of the Tail; for when 
e Tenant in Tail hath vouched to Warran- | 
. and the Vouchee hath appeared and entred 
co the Warranty, and after hath made De- 
Ill in deſpite of the Court, whereupon Judg- 
eat is given for the Demandant againſt the 
rant, and for the Tenant that he ſhall reco- 
r in Value againſt the Vouchee; if the Heir in 
ee Tail ſhould after bring his Formedon, and 
cover the Lands entailed, and after the Vou- 
ee purchaſeth Lands, then ſhould the Heir 
have Execution againſt him to the Value 
che Lands entailed,, as Heir to his Anceſtor 
hat was Tenant in the firſt Action, and ſo he 
ould have his own Lands, and alſo the 
Lands recovered in Value. And therefore, be- 
ee of the Preſumption that the Vouchee may 
rrchaſe Lands after the Judgment, ſome be of 
1 0 that it is in the Law a good Bar of the 
| ity 
Da. I ſuppoſe that in that Caſe thou haſt 
ut that the Vouchee may bar the Heir in Tail 
fis Recovery in Value, becauſe he bath re- 
orered the. firſt Lands. Nevertheleſs I will 
ea Reſpite to be adviſed. of that Recovery in 
BP luc. And if thou canſt yet ſhew me any other 
onſideration, why the faid Recoveries ſhould. 
ind with Conſcience, I pray thee let me hear 
i Conceit therein; ſor the Multitude of the 
Recoveries is ſo great, that it were great 


D * Pt ity 
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Pity that all ſhould be bound to Ref 
that have Lands by ſuch Recoveries, fith th 
is none (as far as I can hear) diſpoſed then 


Stud. Some Men make another reaſon to proy Th 
that the ſaid Recoveries ſhould be ſufficient wihiiſ 
the Law to avoid the Statute of 7/:/iinfr, WA 
and if they be ſufficient thereto, they be ſuftciuMil 
in Conſcience, © = 
Doc. What is their Reaſon therein? = 
Stud. In the ſeventh Year of Henry VII 
7 4. among other Things it is enacted, th: 
all Recoverers, their Heirs and Aſſigns, my 
vow and juſtify for Rents, Services and Cuſon 
by them recovered, as they againſt whom they 
covered might have done. And then they HT 
that when the Parliament gave to ſuch Af 
verers Authority to avow and juftify for iid 
Rents, Cuſtoms and Services as they recover 
that the Intent of the Parliament was, that {lM 
Recoverers ſhould have Right to that for tn 
which they fhould avow or juſtify : For cl tos 
ſay that it ſhould be in vain to give them u 
| Power, and that the Parliament ſhould elſe 
taken in Manner as Fortifiers of wrongful Tita 
And fo they ſay that ſuch Recoverers, by Rea 
of the ſaid Statute, have Right by the Law. 
Doc. That Statute, as it ſeemeth, was nah 
only to give to the Recoverers a Form to 
vow and juſtify, which they had not bei ps 
though they had recovered upon a good Tit: WR": 
And the Cauſe why they had no Form to a 
or juſtify before the faid Statute was, fon 
much as the Recoverers did not by the . 
tence of their Action affirm the Poſſeſſon 4M 5 
him or them againſt whom they recovered, Wy 


aimed not by them, but rather . 


a4 PS 


= CHAPTER XXVI. 83 
nd deſtroyed their Eſtate. And therefore they 
cannot alledge any Continuance of their Title 
== them, as they may that have Rents or 
ervices, or ſuch other, of the Grant of other 
n Deed or by Fine. And therefore, as it 
eemeth, the moſt principal Intent of the Sta- 
ute was, that ſuch Recoverers ſhould avow 
ad juſtify for Rents, Services and Cuſtoms, as 
ey ſhould or might do that had them by 
ine or Deed; not having any reſpect, as it 
emeth, whether they recovered againſt Te- 
ant in Fee-ſimple or in Fee-tail; nor whe- 
ber the Recoveries were had upon a rightful 
ride. And therefore, as me ſeemeth, the ſaid 
atute neither affirmeth nor diſaffirmeth the 
ET itle of Recoverers, whereby they do avow: 
or if a Man had Right before the Recovery, 
be Right ſhould remain unto him notwithſtand- 
Ing the ſaid Statute; and fo me ſeemeth that the 
Title of them that have the Land entailed by 
uch Recoveries is nothing fortified nor affirmed 
che faid Statute, but that they are in the 
ame Caſe as they were before. What thinkeſt 
thou therein? | | So 
Fd. This Matter is great: For, as thou 
ect, there be ſo many that have tailed Lands 
ſuch Recoveries, that it were great Pity and 
aavineſs to condemn ſo many Perſons, and 
> judge that they all were bound to Reſtitution, 
or! think there be but few in this Realm 
bat have Lands of any notable Value, but 
| hat they or their Anceſtors, or ſome other by 
Pom they claim, have had Part thereof by 
ch Recoveries: Inſomuch that Lords Spiri- 
al and Temporal, Knights, Squires, Rich 
een and Poor, Monaſteries, Colleges and 
o pitals have ſuch Land, for fuch Recoveries 
5 = | | have 


| J 
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have been uſed of long Time: Who may think 1 
therefore, without great Heavineſs, that ſo m. 
ny Men ſhould be bound to Reſtitution, Mi 
that yet, as thou ſayeſt, no Man diſpoſeth hin Wai 
to make Reſtitution? And fo I am in a Mang 
perplexed, and wot not what to ſay in this Ci; WM 
but that yet I truſt that Ignorance may exc 
many Perſons in that Behalf, _ = 
Doct. Ignorance of the Deed may excul WM 
but Ignorance of the Law excuſeth not, but i RL 
be invincible, that is to ſay, that they tur 
done that in them is to know the Truth: 
to counſel with learned Men, and to aſk tb. 
what the Law is in that Behalf; and if tl 
anſwer them that they may do this or tu 
lawfully, then they be thereby excuſed in C. 
ſcience; but yet in Man's Law they be nM 
thereby diſcharged: But they that have tak 
upon them to have Knowledge of the Law, v 
not excuſed by Tgnorance of the Law; ne vt! 
more are they that have a wilful Ignorance, a 
that would rather be ignorant than to know H 
Truth, and therefore they will not. diſpoſe tn 
to aſk any Counſel in it. And if it be of 1 
Thing that is againſt the Law of God or th 
Law of Reaſon, no Man ſhall be excuſed of 
norance; and ſo there be but few that be excuvl 
by Ignorance. | 35 
Stud. What then? Shall we condemn ſo mu 
and fo notable Men? So 
Dact. We ſhall not condemn them, but Wn 
ſhall give them their Peril. 1 
Stud. Vet I truſt their Danger is not "ann 
great that they ſhould be bound to Rel» 
tion: For John Gerſon faith in his faid Bodk RD 
called De mnitate Ecclefiaftica, conſideratioit þ 3 
cunda, Quod communis error facit jus, that ; ; ES; 
1 


On 5 
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B ay, A common Error maketh a Right. Of 
ich Words, as it ſeemeth, ſome Truſt may 
e had, that though it were fully admitted the 
aa Recoveries were firſt had upon an unlawful 


round, and againſt the good Order of Con- 


m 
Leence, that yet nevertheleſs, foraſmuch as 
_- ey have been uſed of long Time, fo that 


WW cy have been taken of divers Men that have 
een right well learned, in manner as for a 
i 1 l aw, that the Buyer S partly be excuſed, ſo 
that they be not bound to Reſtitution. And 
noreover, it is certain that the Statute of Veſt- 
iner 2. nor none other Statute made by 
5 Man, cannot be of greater Value or Strength 
can was the Bond of Matrimony that was or- 
ES dained of God. And though that Bond of Ma- 
trimony was indiſſolvable, yet nevertheleſs 
ies ſuffered a Bill of Refuſal of the Fews, 
AE which in Latin is called Libellum Repudii, and fo 
ey might thereby forſake their Wives, as it 
appeareth Deuteron. 22. And therefore like as a 


: 3 Diſpenſation was ſuffered againſt that Bond, fo 


MET it-fecmeth it may be againſt this Statute. 
Dad. As to that Reaſon that thou haſt laſt 
made of a Bill of Refuſal, let all Purchaſers 
of Land hear what our Lord faith in the: Go- 
ppel of the Jerus, of that Bill of Refuſal; Mat- 
BS bw xix, where he faith thus, For the Hardneſs 


or at the Beginning it was not ſo. Of which 
Words Doctors hold commonly, that though 
ſuch a Bill of Refuſal was lawful, fo that they 
WS that refuſed their Wives thereby ſhould be with- 
out Pain in the Law, that yet it was never 
AS awful fo that it ſhould be without Sin. And 
SE fo likewiſe it may be ſaid in this Caſe, that ſuch 


the 


our Hearts Moſes ſuffered you to leave your Wives : 


Recoveries be ſuffered for the Hardneſs of 
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the Hearts of Engliſhmen, which deſire Lu) 
and Poſſeſſion with ſo great Greedineſs, u 

they cannot be withdrawn from it neither 

the Law of God nor of the Realm. And ther E | 
fore the rich Men ſhould not take the Poſſ 
ſions of poor Men from them by Power, vit 
out Colour of Title, that is to fay, neithr WM 


by open Difſeiſin, or by the only Sale of W 
Tenant in Tail, and ſo to hold them againt er 


the expreſs Words of the Statute; ſuch Rec 
veries have been ſuffered, And though fi 


their great Multitude they may haply be wit 


out Pain as to the Law of the Realm; yet it 
to fear that they be not without. Offence a 
againſt God. And as to the other Reaſo, 


that a common Error ſhould make a Rigit, 


thoſe Words, as me ſeemeth, be to be thu 


underſtood, that a Cuftom uſed againſt the L 
of Man ſhall be taken in ſome Countries for WAR 
Law, if the People be ſuffered ſo to continue Wn 
And yet ſome Men call ſuch a Cuſtom an Error, ba 


becauſe that the Continuance of that Cuſtom « Wan 
gainſt the Law was partly an Error in the People, 
for that they would not obey the Law that ws 


made by their Superiors to the contrary of tut . 


Cuſtom. But it is to be underſtood, that ti: WR 
faid Recoveries, though they have been lo Wt 
uſed, may not be taken to have the Strength 
a Cuftom; for many as well learned as unſeat 
ed have alway ſpoken againſt them, and jt 
do. And furthermore, as I have heard fay, 1 
Cuſtom or Preſcription in this Realm again 
the Statutes of the Realm prevails not in tit 
Law. ET 

Stud. Though a Cuſtom in this Realm pte- 
vaileth not againſt a Statute as to the Law, 95 
it ſeemeth that it may prevail againſt the * 
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eite in Conſcience: For though Ignorance of a 
gatute excuſeth not in the Law, nevertheleſs 
it may excuſe in Conſcience; and ſo it ſeemeth 
. - that it may do of a Cuſtom. 3 
Da. But if ſuch Recoveries cannot be 
Wrought into a lawful Cuſtom in the Law, it 
ſeeemeth they may not be brought into a Cuſtom 
n Conſcience; for Conſcience muſt alway be 
Werounded upon the Law, and in this Caſe it 
eannot be grounded upon the Law of Reaſon, 
or upon the Law of God; and therefore if 
Sc Law of Man ſerve not, there is no ground 
whereupon - Conſcience in this Caſe may be 
ah grounded. And at the Beginning of ſuch Re- 
cCoveries, they were taken to be good, becauſe 
che Law ſhould warrant them to be good, 
and not by Reaſon of any Cuſtom: And fo if 
che Reafon of the Law will not ſerve in the 
Recoveries, the Cuſtom cannot help; for an evil 
{ECuftom is to be put away. And therefore me 
Eſcemeth that the Recoveries be not without Of- 
eence againſt God, though haply for their great 
Multitude, and that there ſhould not be as it 
were a Subverſion of the Inheritance of many 
in this Realm, as well of Spiritual as Tempo- 
al, they be without Pain in the Law of the 
Kealm; except ſuch Recoveries as by the com- 
mon Courſe of the Law be voidable in the Law 
by Rcaſon of ſome Uſe, or of ſome other ſpe- 
cial Matter: But what Pain that is, I will not 
temerouſly judge, but commit it to the Good- 
ness of our Lord, whoſe Judgments be ve 
gcc and profound; nor I will not fully afirm 
that they that have Lands by ſuch Recoveries, 
ought to be compelled to Reſtitution: But this 
eemeth to me to be good Counſel, that every 
8 Man hereafter hold that is certain, and leave 
LE that 
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that is uncertain, and that is, that he A him, 
ſelf from ſuch Recoveries, and then he ſhall je 
free from all ſcrupulouſneſs of Conſcience in tht 
Behalf. 5 
Stud. It ſeemeth that in. this Queſtion thy 


pondereſt greatly the ſaid Statute of n = 
er 2. and that though it be but only a LV f 
made by Man, that yet, foraſmuch as it is nt + 


againſt the Law of Reaſon nor the Law d 


God, thou thinkeſt that it muſt be holden n WY 
Conſcience: And over that, as it ſeemeth th 

art ſomewhat in Doubt whether thoſe Recor. 

Tries be any Bar to the Heir in the Tail by te 


Law. of the Realm, unleſs that he have in V+ 


lue in Deed upon the Vouchee; and that thu 


wilt thereupon take a Refpite, or thou ſhew th | : 
full Mind therein: And in like wiſe thou thin 


eſt, as I take it, that thoſe Recoveries can Wn 
be brought into a Cuſtom, but that the long Wn 
that they be fuffered to continue, if they E 

not good by the Law, the greater is the Offene Wn 
againſt God. And therefore thou ponderel WW 
little that Cuſtom, but yet thou agreeſt that i 

is good to ſpare the Multitude of them that x 
| paſt, leſt a Subverſion of the Inheritance c 
many of this Realm might follow, and gat 
Strife and Variance alſo, if they ſhould be »- . 
nulled for the Time paſt, except there be any « nn 
ther ſpecial Cauſe to avoid them by the Law, A: 


thou haſt touched in the laſt Reaſon: But tha : 


thinkeſt that it were good, that from hencefor Wl 
ſuch Recoveries ſhould be clearly prohibit, 
and not be ſuffered to be had in Uſe, as they hav 
been before; and thou counſelleſt all Men ther: 


fore to refrain themſelves from ſuch Recove hl 
bereaiter, £ 
Dd FB 
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% Thou takeft well that I have ſaid, and 
d cording as I have meant it, 
at Stud. Now, 1 pray thee, ſith J have bined thy 


Leſtion of theſe Recoveries, according to thy 
eſire, that thou wouldeſt anſwer me to ſome 
WE:rcticular Queſtions concerning tailed Lands, 
bereof thou haſt at this Time given us Occa- 


f ö l on to ſpeak. | 
Das. Shew me theſe Queſtions, and 1 will 


j 7 tew thee my Mind therein with good will. 


CA p. XXVII. 


The firſt Queſtion of the Student, concerns 
| ing tailed Lands. 


ad. IF a Diſſeiſor make a Gift in Tail to John 
G at Stile, and John at Stile for the redeem- 
aof the Title of the Diſſeiſee agreeth with him, 
at he ſhall have a certain Rent out of the ſame 
and to him and to his Heirs, and for the Surety 
the Rent it is deviſed that the Diſſeiſee ſhall re- 
ee his Right in the Land, Cc. and that ſuch 
= Rccovery as we have ſpoken of before ſhall be 
Ed againſt the ſaid John at Stile to the Uſe of the 
ment of the ſaid Rent and of the former Tail: 
2 Vhether ſtandeth that Recovery well with Con- 
eence or not, as thou thinkeſt ? 

Doc. I ſuppoſe it doth, for it is made for the 
ength and Surety of the Tail, which the Diſ- 
ie might have clearly Jefeated and avoided 
be would: And therefore I think if the ſaid 
| > bn at Stile had granted to the Diſleiſee only by 
Es Deed a certain Rent for releaſing of his Title, 
Grant ſhould have bound the Heirs in the 
13 an for ever. And then if the Diſſeiſee for his 
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more Surety, will have fuch a Recovery, x 
fore appeareth, it ſeemeth that Recovery { 


eth with good Conſcience. 


Stud. It feemeth that thy Opinion is right g 


in this Matter. And alſo it appeareth that viii 
a reaſonable Cauſe ſome particular Rectum 


a Tail. 5 2. 


CHAP. Xxvin.- 


We ſerond Dueſtion of the Student, 


cerning tailed Lands. 


T* a Tenant in Tail ſuffer: a Recover il 
gainſt him of his Lands entailed, to the 


tent that the Recoverer ſhall ſtand ſeiſed then 
to the Uſe of a certain Woman whom he e 
tendeth to take to his Wife, for Term of Ll 
and after to the Uſe of the firſt Tail, and aft i 
marrieth the fame Woman: Whether ſtan d 
that Recovery with Confcience, though on 


[Recoveries upon Bargains and Sales did not! 


Doe. It ſeemeth yes; for though the wh 
ute be, that they to whom the Tenere ett 
be ſo given ſhould not have Power to iP - 
but that the Lands after their Death ſho 
remain to their Iſſues, or revert to the In 
nors if the Iſſues failed; yet if he to win 
the Lands were ſo given take a Wife, and d 
ſelſed without Heir of his Body, and the Vi 
nor enter, the Woman ſhall recover agg 
bim the third Part, to hold in the Name of it 3 
Dowry for Term of her Life, though the I 
be determined. And the fame Law is of 


nant by the Courteſy, that is to ſay, of 


CHAPTER XXVII. gr 
tt bappeneth to marry one that is an In- 
WE ritrix of the Land entailed, and they have 
ie; the Wife dieth, and the Iſſue dieth; 
SS ſhall have the Lands for Term of his Life 
= Tcnant by the Courteſy, notwithſtanding the 
ords of the Statute, which ſay, that after 
e Death of the Tenant in Tail without Iſſue, 
e Lands ſhall revert to the Donor: And I 
ink the Cauſe is, becauſe the Intent of the 
eitute ſhall not be taken, that it intended to 
St away ſuch Titles as the Law ſhould give 
Reaſon of the Tail. And fo it ſeemeth that 
like Intent of the Statute ſhall be fo taken 
r [ointures, for elſe the Statute might be 
netime a letting of Matrimony, and it is not 
that the Statute intended ſo. And there- 
eee it ſeemeth, that by the only Deed of the 
enant in Tail a Jointure may be made by 
—_—c Intent of the Statute, though the Words of 
WP tatute ſerve not expreſly for it; for man 
imes the Intent of the Letter ſhall be taken, 
not the bare Letter: as it appeareth in the 
eie Statute, where it is ſaid, that he to whom 
Lands be given ſhall have no Power to 
en; yet the fame Statute is conſtrued, that 
tier he nor the Heirs of his Body ſhall have 
Power to alien: And ſa methinketh that ſuch 
WP [ntent ſhall be taken here for faving of Join- 
—_ RR | LEH 
WT ud. Truth it is, that ſometime the Intent 
2 Statute ſhall be taken farther than the 
oe Letter ſtretcheth; but yet there may 
© Intent be taken againſt the expreſs Words 
WE tbe Statute, for that ſhould be rather an 
= pretation of the Statute, than an 'Expo- 
on: And it cannot be reaſonably taken, but 
* the Intent of the Makers of the ſaid Sta- 
—_ 3 tute 
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tute was, that the Land ſhould remain cod 
nually in the Heirs of the Tail, as long aj 
Tail endureth; and there can no Jointure k 
made neither by Deed nor by Recovery, but ty 
the Tail muſt thereby be diſcontinued, Jy 
therefore this Caſe of Jointure is not like to th 
ſaid Caſes of Tenant in Dower or Tenanth 
the Curteſy. For the Title of Dowry and d 
Tenancy by the Curteſy groweth moſt ſpeci 
by the Continuance of the Poſſeſſion in te 
Heirs of the Tail, but it is not ſo of Jointus Mi 
And therefore by the only Deed of the Ten 
in the Tail there may no Jointures be hf 
ly made againſt the expreſs Words of the v 
tute. And if there be any made by Way of kW 
covery, then it ſeemeth that it muſt be put uu 
the ſame Rule as other Recoveries mult bed 


Lands entailed. ; 


v5 e AAP, XIX. E 
J The z bird Queſt ion of the Student, : : mi 
| cerning tailed Lands. 3 


FF fohn at Noke, being ſeiſed of Land in fe 

of his meer Motion makes a Feoffment on" 
certain Lands to the Intent that the Feofa 

ſhall thereof make a Gift to the ſaid 70 0 

Noke to have to him and to the Heirs of his B. 
and they make the Gift according; and after 
aid John at Noke falleth into Debt, whereforci 
is taken and put in Priſon, and thereupon fr 
Payment of his Debts he ſelleth the ſame Lat 
and for Surety of the Buyer he ſuffereth a Rev 
very to be had againſt him in ſuch a Manner 
before appeareth: Whether ſtandeth that Ne 


very with Conſcience or not? © a 
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Dos. I would here make a little Digreſſion 
alk thee another Queſtion, or that I make 
cer to thine; that is to ſay, to feel thy Mind 
= the Law by the which the Body of the 
edbtor ſhall be taken and caſt into Priſon, there 
remain till he have paid the Debt, may ſtand 
ich Conſcience, ſpecially if he have nothing to 
it with; for as it ſeemeth if he will relin- 
in his Goods, which in ſome Laws is called 
Latin, Cedere bonis, that he ſhall not be impri- 
MES; and that is to be underſtood moſt ſpecially, 
be be fallen into Poverty, and not through his 
n Default. 1 | ZE 
Stad. There is no Law in the Realm that the 
Dcfendant may in any Caſe Cedere bonts, and, as 
e ſeemetb, if there were ſuch a Law, it ſhould 
ot be indifferent; for as to the Knowledge of 
im that the Money is owing to, the Debtor 
nicht Cedere bonis, that is to fay, relinquiſh his 
Woods, and yet retain to himſelf ſecretly great 
WR iches. And therefore that Law in ſuch Caſe 
eemeth more indifferent and righteous, that com- 
Wnitteth ſuch a Debtor to the Conſcience of the 
BP laintiff to whom the Money is owing, than the 
ommitting him to the Conſcience of him that is 
be Debtor; for in the Debtor ſome Default 
may be affigned ; but in him to whom the Mo- 
"cy is owing may be aſſigned no Default. 
Do. But if he to whom the Debt is owing 
WS «noweth that the Debtor hath nothing to pay the 
Debt with, and that he is fallen into Poverty 
7 ſome Caſualty, and not through his own De- 
{ut ; doth the Law of England hold that he may 
WT ith good Conſcience keep the Debtor ſtill in 
Pein till he be paid? 
S. Nay verily, but it thinketh more rea- 
* ſonable to appoint the Liberty and the Judg- 
6. 1 8 | ment 
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ment of Conſcience in that Caſe to the Dehy 
than to the Debtor, for the Cauſe before rche,;. Ml 
ſed. And then the Debtor, if he knew tie 
Truth, is (as thou haſt ſaid) bound in Con. it 
ſcience to let him go at Liberty, though he be 
not compellable thereto by the Law. Ay 
therefore admitting it for this Time, that the, 
Law of England in this Point is good and juf, 
I pray thee that thou wilt make anſwer to ny 
Queſtion, ek 
Doc. I will with good-will: And therefore 
as me ſeemeth, foraſmuch as it appeareth that 
the ſaid Gift was made of the meer Liberty and. 
Free- will of the ſaid John at Note, and without 
any Recompence, that therefore it cannot he 
otherwiſe taken, but that the Intent of the 
ſaid John at Note, as well at the Time of tie 
ſaid Feoffment as at the Time that he re- 
ceived. again the ſaid Gift in the Tail, was, 
that if he happened afterwards to fall into Po- 
verty, that he might alien the ſaid Land to re- 
lieve him with: For how may it be thought 
that a Man will ſo.much ponder the Wealth of 
his Heir, that he will forget himſelf? And ſo 
it- ſeemeth that not only the ſaid Recovery 
ſtandeth with Conſcience, but alſo if he had 
made only a Feoftment of the Land, the Feoff- 
ment ſhould be in Conſcience a good Bar of the 
Tail: But if the ſaid Feoffment and Gift had 
been made in Conſideration of any Recompence 
of Money, or for any Matrimony, or ſuch 
other, then the Feoffment of the ſaid John ai 
Note ſhould not bind his Heir, and if he then 
ſuffered any Recovery thereof, then the Recovety 
ſhould be of like Effect as other Recoveries where- 
of we have treated before, and that which I faid, 


it was good to favour rather for their Multitude, 
= than 


„ . * 9 8 5 b o 2 * * 
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an for the Conſeience. And the ſame Law 
WE that if the Son and the Heir of the ſaid John 
Mole, in Caſe that the ſaid Gift was made 
tſthout Recompence, alien the Land for Pover- 
after the Death of his Father; the Recovery 
indeth not but as other Recoveries do. For it 
not be thought that the Intent of the Father 

as, that any of his Heirs in - Tail. ſhould for 

ay Neceſſity diſherit all other Heirs in Tail that 
ould come after him, but for himſelf, methink- 
cd, it is reaſonable to judge in ſuch Manner as 

have ſaid before. | 


Stud. And though the Intent of the ſaid 7ehn 
BS: Note. when he made the ſaid Feoffment, and 
hen he took again the ſaid Gift in Tail, were, 
hat if he fell in need, that he might alien: Yet 
WY ſuppoſe that he may not alien, though percaſe 
r the more Surety be declared his Intent to be 
ach upon the Livery. of Seiſin: For that Intent 
Vos contrary to the Gift that be freely took upon 
im; and when any Intent or Condition is de- 
lared or reſerved againſt the State that any 
Alan maketh or excepteth, then ſuch an Intent 
Ir Condition is void by the Law, as by a Caſe 
hat hereafter followeth will appear: That is to 
y, If a Man make a Feoffment in Fee, upon 
Condition that the Feoffee ſhall not alien to any 
Nan, that Condition is void; for it is incident 
eo every State of the Fee-ſimple, that he that is 
ſeiſed may alien. And like as in a Fee- ſimple 
tere is incident a Power to alien, ſo in a State- - 
ail, there is a ſecret Intent underſtood in the 
Lift, that no Alienation ſhall be made. And 
therefore though the Intent of the faid John 
et Note were, that if he fell into Poverty, that 
Je might ſell, and though he at the taking of the 
Lift openly declared his Intent to be ſo; Vet the 
= 7 | Intent 
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Iatent ſhould be void by the Law, as me ſeen. 


Stud, 155 an Aipufty be granted to a Man 9 


covery againſt him in a Writ of Entry by the 


of his Annuity ?. 


— 
- 


then? 


were of Land. 


eth; and if it be void by the Law, it is alſo void 
in Conſcience; and ſo the ſaid Recovery muſt h 
taken in this Caſe to be of the ſame Effect as Re. 
coveries of other Lands e be, and in 10 


other en, 


"CRAP XXX. 


4 The fourth Queſtion of the Student, comers. 
ing Recoveries of Inberitances entailed, 


have and to perceive to the Grantee, and 
to the Heirs of his Body, of the Coffers of his 
Grantor, and after the Grantee ſuffereth a Re- 


Name of a Rent in Dale of a like Sum as the 
Annuity 1s of, with Vouchers and Judgment, 
after the comm-n Courſe, and both Parties 
intend that the Annuity ſhall be recovered: Whe- 
ther ſhall the Recovery bind the Heir in Tal 


Doct. What if it were a Rent going out of 
Land, of what Effect ſhould the Recovery be 


Stud. Tt ſhould be then of like Effect as if it 


Do. And 95 it ſeemeth to be of this Annuity 
for, as me thinketh, a Rent and Annuity be df 
one Effect; for the one of them ſhall be paid in 
ready Money as the other ſhall. 

Stud. Truth, and yet there be many great Di 
verſities betwirt them in the Law. 

Dye. I pray you ſhew me ſome olbtbeſe l D. 
verſities. 


Sud. 


— 
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Stud. Part I ſhall ſhew thee, but I wot not 


: Whether I can ſhew thee all, But firſt thou ſhalt 


derſtand ; that one Diverſity is this. Every 
tent, be it Rent- ſervice, Rent- charge, or Rent 


5 eck, is going out of Land, but chargeth only 
; 5 he Perſon, that is to ſay, the Grantor, or his 


eirs that have Aſſets by Diſcent, or the Houſe, 


WF it be granted by a Houſe of Religion to per- 
eive of their Coffers. Alſo of an Annuity there 
eth no Action, but only a Writ of Annuity, 
bainſt the Grantor, his Heirs or Succeſſors: 
z Td that a Writ of Annuity lieth' never againſt 
hc Pernor, but only againſt the Grantor or his 


eirs. But of a Rent the fame Action may. lie 


BB: doth of Land, as the Caſe requireth : And it 
Wicth ſometime of Rent againſt” the Pernor of 
Wt he Rent, that is to ſay, againſt him that taketh 
5 he Rent wrongfully, and ſometime agaifiſt nei- 


7 *. as of a Rent ſervice A/ſi/e may. lie for the 


Word againſt the Meſne and the Diſſeiſor, or 


5 ometime againſt the Meſne only, if he did alſo 


rde Diſſeiſin. Alſo an Annuity is never taken 


. for Aſſets, becauſe it is no Freehold in the Law, 


ne it ſhall not be put in Execution upon a Sta- 
ec, Statute-ſtaple, ne Elegit, as a 
23 ent may, And: becauſe the faid Writ of Entry 
Wa not in this Caſe of this Annuity, and that 
It cannot be intended in the Law to be the. ſame 
a, though it be of like Sum with the 
WAnnuity, ne though the Parties aſſented and 


| eant to have the ſame Annuity recovered b 
the faid Writ of Entry; therefore the ſaid Re- 
covery is void in Law and Conſcience. But if 


Wuch a Recovery he had of Rent with the Vou- 
ber over, then it ſhall be taken to be of like 


j 3» ffect as Kecoveries of Lands be, in ſuch Manner 


as We have treated of before, 
E C 1 A F 
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For by the ſaid Statute made in the 11th Yeu 
if any Woman which hath Lands of the Gift of 
Ceſtors of the Huſband, ſuffer any Recovery there 


that the Agreement be of Record, And tor 
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© HAP.; XXX. 
« The fifth Queſtion of the Student, conceriin 
| tailed Lands. ; 


1 F Lands be given to a Man and to his Wi, 
in the Name of her Jointure, by the Father 
of the Husband, - to have and to hold to then 
and to the Heirs of their two Bodies begotten, 
and after they have Iſſue, and the Husband dieth, 
and the Wiſe alieneth the Land, and againſt the 
Statute of 11 H. 7. ſuffereth a Recovery there 
to be had againſt her, to the Uſe of the Buyer, 
and after her Son and Heir apparent, that is Her 
to the Tail, releaſeth to the Recoverers by Fine, 
and dieth, having a Brother alive, and after the 
Mother dieth ; who hath Right to the Land, the 
Buyer, or the Brother of him that releaſcth 

Doct. What is thine Opinion therein? [ 
pray thee ſhew me. ER: 

| Had. Me ſeemeth that the Buyer hath Right; 


of H. 7. among other Things it is enacted, that 


her Husband, or of the Gift of any of the An- 


of againſt her by Covin, that then ſuch Recovery Wan 

ſhall be void, and that it ſhall be lawful to hin 
that ſhould have the Land after the Death o! 

the Woman to enter, and it to hold as in hs 
firſt Right: Provided alway that that Statuts 
ſhall not extend where he that ſhould have the 
Land after the Death of the Woman is agree: 
able to any ſuch Alienation or Recovery, f 5 th 


aſmuch as the Heir in this Caſe agreed to the 


1% 


— "2nd * 
N * 
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ad Recovery and Fine, which is one of the 
ogheſt Records in the Law, it ſeemeth that the 
WE Buyer hath Right againſt that Heir that agreed, 
and againſt all that ſhall be Heir ef the Tail; 
and that not only by the ſaid Recovery, but 
ao by the ſaid Statute, whereby the ſaid Re- 
Covery with Aſſent of the Heir is affirmed. 7D 
Dad. Though the Buyer in this Caſe have 
Right during the Life of the Heir that releaſed, 
er nevertheleſs after his Death his Heir, as it 
temeth, may lawfully enter: For the Agree- 
ment whereof the Statute ſpeaketh, muſt, as I 
ſuppoſe, either be had before the Recovery, or. 
Bcc at the Time of the Recovery, For if a Ti- 
WE tl: by Reaſon of the ſaid Statute be once devo- 
lute to the Heir in the Tail, then the Right, as 
ne ſeemeth, cannot be extinct nor put away by 
the only Fine of the Heir, no more* than if he 

bad died and the next Heir to him had releaſed 
Io che Buyer by Fine, in which Caſe the Relcaſe 
could not extin& the Right of the Title, nor the 
kight of Entry that is given by the Statute 
and fo, as me ſeemeth, his next Heir may there- 
t WEE fore enter, OO | 
Sad. As I perceive, all thy Doubt is in this 
- WE Caſe, becauſe the Aſſent of the Heir was after 
the Recovery; for if it had been at the Time of 
te Recovery, as if the Heir had been vouched to 
| voaarrant in the ſame Recovery, and he had entred, 5 
and thereupon the Judgment had been given, 
tou agreeſt well, that the Recovery ſhould have 
aoided the Tail for ever. | 
. Dia. That is true, for it is in expreſs Words 
of the Statute; but when the Aſient is after 
e Recovery, then methinketh it is not. ſo, ne 
lat the Right of the firſt Tail, which was re- 


; I viyed by the ſaid Statute, ſhall not be extinct 


Ki 
. 
1 
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to DIALOGUE I. 
N Fine, no more than it ſhall in oy 

all, | 

Stud, I will he adviſed upon thy Opinion in 
this Matter; but yet one Thing would I move 
farther upon this Statute, and that is this: 
Some ſay, that by this Statute all other Re. 
coveries that have been had over beſide theſe 
Recoveries of Jointures be affirmed : For they 
fay, that fith the Parliament, at the making 
of this Statute, knew well that many other 
Recoveries were then uſed and had to defer 
Tails, that it was like that they would ſo con. 
tinue, which nevertheleſs the Parliament did not 
prohibit for the Time to come, as it did the 
ſaid Recoveries of Jointures ; that it is therefore 
to ſuppoſe, that they thought that they ſhould 
ſtand with Law and Conſcience : But becauſt 
Jointures were made rather for the ſaving of 
the Inheritance of the Husband than to deſtroy 
the Inheritance, they ſay that the Parliament 
thought and adjudged the Alienations and Reco- 
veries of ſuch Jointures to be againſt the Law 
and Conſcience, and not the Alienations of other 
Lands entailed ; for if they had, they ſay that 
the Parliament would have avoided Recoveries d 
' tailed Lands generally, as well as it did of Re- 
coveries of Jointures. : 
Doc. As to that Opinion I will anſwer ther 
thus for this Time; That though that the Ma- 
kers of the ſaid Statute only put away Recove- 
ries of Jointures,. and not other Recoveries; 
that yet it cannot be taken therefore that their 
Intent was that the other Recoveries ſhould ſtand 
good and perſect; for they ſpake then only & 
- Jointures, becauſe there was no Complaint made 
in the Parliament at that Time but againſt Reco- 


veries had of Jointures, and therefore it _ 
| 5 | that 


CHAPTER XIII. 10 
chat they intended nothing concerning other 
WE Recoveries, but that they ſhould be of the ſame 
= Ef#:&t as they were before, and no otherwiſe. 
And that will appear more plainly thus: Though 
WT the Makers of the faid Statute intended to put 
away and annufl ſuch Recoveries, as ſhould be 
made of Jointures after a certain Day limited 
in the Statute, that yet they intended not to 


vVere paſſed before that Time; and if they in- 
tended not to avoid ne affirm the Recoveries had 
of Jointures before that Time, then how can it 
be taken that they intended to put away or affirm 
other Recoveries that were paſſed before that 
Time, and not of Jointures, that would not af- 
firm, ne put away Recoveries paſſed of Join- 
Ws tures before that Time? And fo, as it ſeemeth, 
they intended to ſpare the Multitude of them that 
= were paſſed of both, and not to comfort any to 
take them after that Time, | 

Stud. J am content thy Opinion ſtand for 
this Time, and I will aſk thee another Que- 


— 


ſtion. . | 

3 CHAP, XXXII. 

| 3 | C The ſixth Queſtion of the Student, concerning 
= | failed Lands. N 

JP. Tenant in Tail be diſlefed, and dis; ld 
an Anceſtor collateral to the Heir in Tail 


releaſe with a Warranty, and die, and the War- 
ranty deſcendeth upon the Heir in the Tail; 


___ 


= 
3 


he is in the Law. 

Def, Becauſe your principal Intent at this 
Time is to ſpeak of Recoveries, and not of 
K-3 Warran- 


whether is he thereby barred in Conſcience, as 


* 


avoid ne affirm ſuch Recoveries of Jointures as 
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And Temporal Rulers have not only Cure of the 
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Warranties, and alfo becauſe it hath been g 
long Time taken for a principal Maxim of tj 
Law, that it ſhould be a Bar to the Heirs 3 
well that claim by a Fee-ſimple as by State. 
tail, and for that alfo that it was not put away 
by the faid Stat, of Vet. 2. which ordained the 
Tail; I will not at this Time make thee zn 
Anſwer therein, but will take a Reſpite to he 


_ adviſed. 


Stud. Then, I pray thee, yet, or we depart, 


ſhew me what was the moſt principal Cauſe that 


moved thee to move this Queſtion of Recoveria 


Had of tailed Lands. 


Docr. This moved me thereto : I have per- 
ceived many Times that there be many and di- 
vers Opinions of theſe Recoveries, whether they 
ſtand with Confcience or not, and that it is 0 
doubt that many Perſons run into Offence of 
Conſcience thereby; and therefore I thought to 
feel thy Mind in them, whether I could perceive 
that it were clear that they ſerved to break the 
Tail in Law and Confcience, or that it were 
clearly againft Conſcience fo to break the Tal, 
or that it were a Matter in Doubt: And if it ap- 
peared a Matter in Doubt, or that it appeared 
that the Matter were uſed clearly againſt Con- 
fcience, then I thought to do ſomewhat to make 


the Matter appear as it is, to the Intent that 
they that. have the Rule and Charge over the 
People, as well the Spiritual Men as Temporil 


Men, ſhould the rather endeavour them to fee it 


reformed, for the common Wealth of the Pec- 


ple, as well in Body as in Soul. For when 
any Thing is uſed to the Diſpleaſure of God, it 
burteth not only the Body, but alſo the Soul: 


Bodies, 


R F 8 N . 
a 
- 


CHAPTER XXXII. 103 


: WE Bodies, but alſo of the Souls, and ſhall anſwer 
eber them if they periſh in their Default. And be- 
cauſe it ſeemeth by the more apparent Reaſon 
that the Tails be not broken, ne fully avoided, 
BE by the faid Recoveries, and that yet nevertheleſs 
WE the great Multitude of them that be paſſed is 
right much to be pondered: Therefore it were 
very good to prohibit them for Time to come, to 
put away ſuch Ambiguities and Doubts as ariſe 
now by occaſion of the faid Recoveries; and ſo 
they be put as Snares to deceive the People, and 
po will they be as long as they be ſuffered to 
continue. And methinketh verily that it were 
therefore right expedient, that tailed Lands ſhould 
WB from henceforth either be made ſo ſtrong in the 
Law that the Tail ſhould not be broken by 
Recovery, Fine with Proclamation, collateral 
Warranty, nor otherwiſe; or elſe that all Tails 
ſhould be made Fee-ſimple, fo that every Man 
that lift to fell his Land may fell it by his bare 
Feoffment, and without any Scruple or Grudge 
of Conſcience: And then there ſhould not be fo 
great Expences in the Law, nor ſo great Variance 
among the People, ne yet ſo great Offence of 
== Conſcience as there is now in many Perſons, 
Stud, Verily methinketh that thy Opinion is 
right good and charitable in this Behalf, and that 
the Rulers be bound in Conſcience to look upon 
it, to ſee it reformed and brought into good 
Order. And verily, by that thou haſt ſaid there- 
in, thou haſt brought me into Remembrance, 
that there be divers like Snares concerning Spiri- 
tual Matters ſuffered among the People, where- 
by I doubt that many Spiritual Rulers be in 
great Offence againſt God. As it is of the 
Point that Spiritual Men have ſpoke ſo much of, 
E 4 na 
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104 DIALOGUE I. 
that Prieſts ſhould not be put to anſwer befor 
Laymen, ſpecially of Felonies and Murder, 
and of the Statute of 45 E. 3. cap. 3. where it i 
faid, that a Prohibition ſhall lie where a Man i 
ſued in the Spiritual Court for "Tithe of Wag 
that is above the Age of twenty Years, by the 
Name of Sylva cædua, as it was done before; 
and they have in open Sermons, and in diven 
other open Communications and Counſels, cauſel 


it to be openly notified and known, that ty WW R. 
ſhould: be all accurſed that put Prieſts to anſue th 
or that maintain the faid Eftatute, or any other 
like to it. And after, when they have rizh: 
well perceived that, notwithſtanding all that th id 
have done therein, it hath been uſed in the ſam: Wn " 
Points through all the Realm in like Manner » ee 
it was before, then they have fat ſtill and let P 
the Matter paſs; and ſo when they have brought 9 
many Perſons in great Danger, but moſt ſpecially C 
them that have given Credence to their faying, n 
and yet by Reaſon of the old Cuſtom have done I 
as they did before, then there they left them, t 
But verily it is to fear, that there is to them- t 
felves right great Offence thereby, that is to ſay, 2 
to ſee ſo many in ſo great Danger as they ſax WR 
they be, and to do no more to bring them out ( 
of it, than they have done for it. If it be true, x 
as they ſay, they ought to ſtick to it with Effect « 
in all Charity, till it were reformed : And if it S | 
be not as they ſay, then they have cauſed many 8 | 
to. offend that have given Credence to them, and WR | 
yet contrary to their own Conſcience do as they RF | 


did before, and that percaſe ſhould not have of- 
fended if ſuch Sayings had not been. And fo it 
ſeemeth that they have in theſe Matters done 
either too much or too little, 


And 
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And I beſeech Almighty God, that ſome good 
Man may fo call upon all theſe Matters that we 
bave now communed of, ſo that they that be in 
Authority may ſomewhat ponder them, and to 
order them in ſuch Manner, that Offence of 
= Conſcience grow not ſo lightly thereby hereafter 
as it hath done in Times paſt. - And verily he 
that on the Croſs knew the Price of Man's Soul, 
will hereafter aſk a right ſtraight Accompt of 
WE Rulers for every Soul that is under them, and 
that ſhall periſh through their Default. 
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Thus have I ſhewed unto thee, in this little 
Dialogue, how the Law of England is grounded 
upon the Law of Reaſon, the Law of God, the 
eneral Cuſtoms of the Realm, and upon certain 
Principles that be called Maxims, upon the 
BY particular Cuſtoms uſed in divers Cities and 
Countries, and upon Statutes which have been 
made in divers Parliaments by eur Sovereign 
Lord the King and his Progenitors, and b 
the Lords Spiritual and Temporal, and a 
the Commons of the Realm. And 1 have 
alſo ſhewed thee in the- gth Chapter of this 
Book, under what Manner the faid general 
Cuſtoms and Maxims of the Law may be 
proved and affirmed, if they were denied: And 
divers other Things be contained. in this preſent. 
Dialogue, which will appear in the Table that 
is in the latter End in the Book, as to the 
Readers will appear. And in the End of the 
fid Dialogue I have at thy Deſire ſhewed thee 
my Conceit concerning Recoveries of tailed « 
Lands, and thou haſt upon the faid Recoveries 
ſhewed me thine Opinion. And I beſeech our 
Lord ſet them ſhortly in a good clear Way: 
| E 5 Fer 
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For ſurely it will be right expedient for tt 


well-ordering of Conſcience in many Perſon, 


that they be ſo. And thus the God of ben 


and Love be alway with us. Amen. 


hes. p 
- 


Here endeth the Firſt Dialogue in Englih, 
201% new Additions, betwixt a Doctor of D. 
vinity and a Student in the Laws f England, 
Aud hereafter followeth the Second. 
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. | 1 Prologue. | 

y H the beginning of this Dialogue the Doctor 
I anfwereth to certain Queſtions, which the 
= S!nudent made to the Doctor before the making of 
is Dialogue concerning the Laws of England 
= 0:4 Conſcience, as appeareth in a Dialogue” 
= made between them in Latin the twenty-fourth- 
Chapter. And be anfwereth alſo divers other” 
Nueſtions, that the Student maketh to him in 
his Dialogue, of the Law of England and Con- 
ſcience. And in divers other Chapters of this 
preſent Dialogue is touched ſhortly, how the 
Laws of England are to be obſerved and kept 
in this Realm as to temporal Things as well in 
Law as in Conſcience, before any other Laws. 
And in ſome of the Chapters thereof is alſo tou. 
ched, that Spiritual Judges in divers Caſes be 
bound to give their Fudgments according to the” 
King's Law. And in the latter End of the 
Book the Doctor moveth divers Caſes concerning 
the Laws of England, wherein he doubteth how 
they may ſtand with Conſcience, wherexpon the 
Yudent maketh Anfeer in ſuch Manner as 10 


the Reader will appear, 
The 


_-{ 2089 
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Sud. IN the latter end of our firſt Dialogue 


. in Latin, I put divers Caſes ground- 
ed upon the Laws of England, wherein [ 
doubted, and yet do, what is to be holden 
therein in Conſcience, But foraſmuch as the 
Time was then far paſt, I ſhewed thee that! 
would not defire thee to make Anſwer to 
them forthwith at that Time, but at ſome 


better Leiſure; whereunto thou ſaidſt thou 
vwvouldeſt not only ſhew thine Opinion in theſe 


Caſes, but alſo in ſuch other Caſes as I would 


put. Wherefore pray thee now (foraſmuch 
as methinketh thou haſt good Leiſure) that | 


thou wilt ſhew me thine Opinion therein, 
Doct. Iwill with good will accompliſh thy 
Defire: But T would that when I am in 


| Doubt what the Law of this Realm is in ſuch 


Caſes as thou ſhalt put, that thou wilt ſhew 
me what the Law is therein; for though J 
have by Occaſion of our Firſt Dialogue in 


Latin learned many Things of the Laws of 


this Realm which I knew not before, yet ne- 
vertheleſs, there be many more Things that 
Jam yet ignorant in, and that peradventure 
in theſe ſelf Caſes that thou haſt put, and 
intendeſt hereafter to put: And, as I ſaid in 
the Firſt Dialogue in Latin the twentieth 
Chapter, to ſearch Conſcience upon any Cal: 
of the Law it is in vain, but where the Lav 
in the ſame Cale is perfectly known. 
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g d. 1 will. with good will do as thou 


ſayeſt, and I intend to put divers of the 
{ame Queſtions that be in the laſt Chapter of 


| the faid Dialogue in Lazin, and ſometime I 
| intend to alter ſome of them, and add ſome 
new Queſtions to them as I ſhall be moſt in 
| doubt of. 


DoF. I pray thee do as 1 * ſayeſt, and I 


@ ſhall with good will either make anſwer to 


them forthwith as well as I can, or ſhall take 


| longer reſpite to be adviſed, or elſe peradyen- 
| ture agree to thine Opinion therein, as I 


ſhall ſee Cauſe. But firſt, I would gladly 
know the Cauſe why thou haſt begun this Di- 


| alogue in the Engliſh Tongue, and not in 
the Latin Tongue, as the firſt Caſes that thou 


deſiredſt to know mine Opinion in, be; or 


in French, as the Subſtance of the Law. 


Stud, The Cauſe is this. It is right neceſ- 
fary to all Men in this Realm, both Spiritual 


and Temporal, for the good ordering of their 
Conſcience, to know many Things of the 
Law of England that they be ignorant in. 


And though it had been more pleaſant to 


| them that be learned in the Latin Tongue 


to have had it in Latin rather than in Engliſh : 


| Yet nevertheleſs, foraſmuch as many can read 
W £12/þ that underſtand no Latin, and ſome 
hat cannot read Engliſh, by hearing it read, 


may learn diverſe. Things by it, that they 


W {ould not have learned if it were in Latin; 
W therefore, for the profit of the Mul:itude, it 
W = Put into the Engliſb Tongue rather than 


into 
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it had been in French, few ſhould have un. 


Law, and they have leaſt need of it; fon 
much as they know the Law in the fane 
Caſes without it, and can better declare what 


fore that be not learned in the Law of the 


fore I pray thee now * to thy 
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into the Latin or French Tongue. For i 


derſtood it but they that be learned in the 
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Conſcience will thereupon than they that knoy 
not the Law nothing at all. To them there. 


Realm this Treatiſe is fpecially made: Fot 
thou knoweſt well by ſuch Studies thou haſ 
taken to ſome Knowledge of the Lau d 
the Realm, that is to them moſt expedient, 
Doc. It is true that thou ſayeſt, and there 


Mons. © 
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r 
¶ The firſt Queſtion of the Student. 


Stad. IF Tenant in Tail after Poſſibility of Ic 
3Z 5 F ſue extinct do Waſte, whether doth he 
W tlicreby offend in Conſcience, though. he be not 
| nuniſhable of Waſte by the Law) 
Dos. Is the Law clear, that he is not pu- 
W niſhable for the Waſte? 

| Stud, Yes verily. 

Da. And what is the Law of Lende for 
Term of Life, or for Term of Years, if they do 
= Waſte? 

Std. They be puniſhable of "Waſte by the 
W Statutes, and ſhall Vield treble Damages: But at 
W the Common Law before the Statute they were 
not puniſhable, _ 

D:#. But whether thinkeſt thou that before 
the Statute they might have done Waſte with 


= the Law? 

= Sd, T think not, for, as I take it, the do- 
ing of Waſte of ſuch particular Tenant for 
erm of Life, for Term of Years, or of Te- 
mants in Dower, or by the Curteſy, is prohibit- 
ed by the Law of Reaſon; for it ſeemeth of 
= Reaſon, that when ſuch Leaſes be made, or that 
W fuch Titles in Dower, or by the Curteſy be given 
by the Law, that there is only given unto 
them the annual Profits of the Land, and not 
W the Houſes and Trees, and the Gravel to dig 
and carry away, whereby the whole Profit of 
W tim in the Reverſion ſhould be taken away for 
4 erer. And therefore at the Common Law, for 
Waſte gone by Tenant in Dower or r Tenant by 
the 


Conſcience, becauſe they were not puniſhable by 
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Tenants in Dower, and by the Curteſy, the Lay 


the Waſte of this Tenant is as great Hurt to hm 


the Curteſy, there was puniſhment ordained by 


the Law by a Prohibition of Waſte, whereby bis 
they ſhould have yielded Damages to the Valle We 
of the Waſte. But againſt Tenant for Ferm of WW «if 
Life or for Term of Years lay no ſuch Prohibi. E 910 
tion, for there was no Maxim in the Law then. ha 
in againſt them, as there was againſt the other, 7/7 
And I think the Cauſe was, foraſmuch as it w, wa 
judged a Folly in the Leſſor that made ſuch z tha 
Leaſe for Term of Life, or for Term of Years, ber 
that at the Time of the Leaſe he did not prohibi a 
them they ſhould not do Waſte; and ſith he dd cui 
not provide Remedy to himſelf, the Law would bir 
none provide, But yet I think not that the In as 


tent of the Law was, that they might lawfully 
and with good Conſcience do Waſte ; but againf 


provided Remedy, for they had their Title by b 
the Law. | no 

Do. And verily methinketh that this Tenant t 
in Tail, as to the doing of Waſte, ſhould be like the 
to a Tenant for Term of Life: For he ſhall hae a2 
the Land no longer than for Term of his Life, n» Mic 


more than a Tenant for Term of Life ſhall; and 


in the Reverſion or the Remainder as is the 
Waſte of a Tenant for Term of Life; and if hc 
alien, the Donor ſhall enter for the Forfeiture, 
as he ſhall upon the Alienation of a Tenant for 
Term of Life; and if he make Default in a Pra- 
cipe quod reddat, the Donor ſhall be received w 
he ſhall be upon the Default of a Tenant for 
Term of Life; and therefore methinketh he ſhall 
alſo be puniſhable of Waſte, as Tenant for Tem 
of Life ſhall. | | 

Stud. If he alien, the Donor ſhall enter, 5 
thou ſayeſt, . becauſe the Alienation is to his 

1 1 Diſheritance, 


* wy * 
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W Niſheritance, and therefore it is a Forfeiture of 
his Eſtate: And that is by an ancient Maxim 
of the Law, that giveth that. Forfeiture in the 
elf Caſe: And if he make Default in a Præcipe 
dad reddat, he in the Reverſion, as thou ſayeſt, 
W {hall be received, but that is by the Statute, of 
W/:/imin/ter 2. for at the Common Law there 
Vas no ſuch Reſceit. And as for the Statute 


WE: Statute Penal, and ſhall not be taken by E- 
W cuity: And ſo there is no Remedy given againſt 
bim, neither by Common Law nor by Statute, 
Jas there is againſt Tenant for Term of Life; 
and therefore he is unpuniſhable of Waſte by the 
aw. POD | 
Dost. And though he be unpuniſhable of Waſte 
by the Law, yet nevertheleſs methinketh he may 
not by Conſcience do that that ſhall be hurtful 
to the Inheritance after his Time, ftth he hath 
W the Land but for Term of his Life, no more than 
2 Tenant for Term of Life may, for then he 
BW ſhould do as he would not be done unto. For 
chou agreeſt thy ſelf, that though a Tenant for 
Term of Life was not puniſhable of Waſte be- 
bre the Statute, that yet the Law judged not 
that be might rightfully and with good Con- 
ſcience do Waſte, And therefore at this Day, if 
a Feoffment be made to the Uſe of a Man for 
Lem of Life, though there lie no Action againſt 
him for Waſte, yet he offendeth in Conſcience if 
be do Waſte, as Tenant for Term of Life did 
W fore the Statute, when no Remedy lay againſt 

him by the Law. | | 
ud. That is true; but there is great Diver- 
kty between this Tenant and a Tenant for Term 
el Life: For this Tenant hath good Authority 
| by 


3 that giveth the Action of Waſte againſt a Tenant 
bor Term of Life, and for Term of Years, it. is 
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by the Donor to do Waſte, and fo hath ty 
the Tenant for Term of Life, as it is ſaid he. 
fore; for the Eſtate of a Tenant in Tail ate 
_ Poffibility of Iſſue extinct is in this Manne; 
when Lands be given to a Man and to his Wit, 
and to the Heirs of their two Bodies begotten 
and after the one of them dieth without Hein 
of their Bodies begotten, then he or ſhe that. 
verliveth is called Tenant in Tail after Poſh. 
lity of Iflue extinct, becauſe there can never ly WR 
no Poſſibility be any Heir that may inherit h 
Force of the Gift. And thus it appeareth thi the 
the Donees at the Time of the Gift received Mile 
the Donor an Eſtate of Inheritance, which hee 
Poſſibility might have continued for ever, where Wi 
by they had power to cut down Trees, and u 
do al} Things that is Waſte, as Tenant in Fe. 
fimple might. And that Authority was as ſtrog 
in the Law, as if the Leſſor that maketh : 
Leaſe for Term of Life ſay by expreſs Work 
in the Leaſe, that the Leſſee ſhall not be puniſh: 
able of Waſte. And therefore if the Donor in 
this Caſe had granted to the Donees that the 
ſhould not be puniſhable of Waſte, that Grant 
had been void, becauſe it was included in the 
Gift before, as it ſhould be upon a Gift in Fe: 
fimple. And fo foraſmuch as by the firſt Git 
and by the Livery of Seiſin made upon the ſam, 
the Donees had Authority by the Donor to co 
Wafte; therefore though that one of thoſe Do. 
nees be now dead without Iflue, fo that it b 
certain that after the Death of the other tix 
Land ſhall. revert to the Donor; yet the A 
thority that they had by the Donor to do Watte 
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continueth as long as the Gift, and the Liver a ww 
Seiſin made upon the ſame continueth, And bw] 


take this to be the Reaſon why he ſhall not 2 
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in Aid, as T enant for Term of Life ſhall, that 
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im, whereby it is ordained that a Tenant for 
rerm of Life ſhall have in Aid: For he cannat 
but that he took a greater Eſtate by the Li- 
; very of Seifin that was made to him, which yet 
ontinueth, than for Term of Life: And ſo 1 
bink him not bound to make any Reſtitution to 
lim in the Reverſion in this Caſe for the Waſte. 

= D:7, Is thy Mind only to prove that this Te- 
ant is not bound to make Reſtitution to him in 
the Reverſion for the Waſte? Or that thou think- 
Weſt that he may with clear Conſcience do all man- 
er of Waſte? | 

= 5:4. I intend to prove no more but that he is 
ot bound to make Reftitution to him in the Re- 
verſion. . | ; Lf ug 
Da. Then I will right well agree to thine 
Opinion, for the Reaſon that thou haſt made: 
W But if thy Mind had been to have proved that 
be might with clear Conſcience have done all 
Manner of Waſte, I would have thought the 
Wcontrary thereto, and that the Tenant in Fee- 
Wiimple may not do all Manner of Waſte and De- 
ſtruction with Conſcience, as to pull down Houſes, 
Wand make Paſtures of Cities and Towns, or to 
Wd ſuch other acts which be againſt the common 
Wealth. And therefore ſome will fay, that Te- 
nant in Fee-ſimple may not with Conſcience de- 
Wifroy his Woods and Coal-pits, whereby a whole 
; Country for their Money have had Fuel; and 
et though he do ſo, he is not bound by Conſci- 
ence to make Reſtitution to no Perſon in certain. 
Bit now I pray thee, ere thou proceed to the ſe- 
ond Cafe, that thou wilt ſomewhat ſhew me 
bat thou meaneft, when thou ſayeſt, at the 
Common Law it was thus or thus. I under- 
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is to ſay, for that he cannot aſk Help of that Max- 


ſtand 
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at the Common Lato. 


I bat is meant by this Term, when it i 


PPP — — 
Pp 


taken as the King's Courts, of his Bench, ord 
the Common Place: And it is ſo taken when! 


mon Law, that is to ſay, in the King's Court, 
Courts, as in Courts-Barons, the County, ail 


the Court of Piepowders, and ſuch other, ti 


in that Court, but at the Common Law, that! 


is in Queſtion; ſo that that Point was hn 
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116 DIALOGUE II. 
ſtand not fully what thou meaneſt by that Tem 


Stud. I ſhall with good will ſhew thee via! 
mean thereby, | Nw 4 


CHAP. II. 


aid thus it was at the Common Lay, 


HE Common Law is taken three manner 

of Ways. Firſt, it is taken as the Layd 
this Realm of England, diſſevered from all olle 
Laws. And under this Manner taken it is 6& 
tentimes argued in the Laws of England, win 
Matters ought of Right to be determined by tle 
Common Law, and what by the Admiral's Co N. 
or by the ſpiritual Court: And alſo if an Oblig- Wi 


tion bear Date out of the Realm, as in Sj, | 


France, or ſuch other, it is ſaid in the Law, and 
Truth it is, that they be not pleadable at tix 
Common Law. Secondly, the Common Law | 


— 
* 
— 


Plea is removed out of Ancient Demeſne, for tiat 
the Land is Frank-fee, and pleadable at the Con 


. o . » a owt "TEA PF 72 = 2 by 7 
5 * 5 © LATE r * 88 5 2 
[TONE « os © net ers I ef re RA ILY FELT ns Ago eva \ SEE * N 
9 * 88 * R N 2 IR EET = 225 2 If 9 N 2 8 . Ten 2 SS, 
Ek 9 r * n * 7 n Fe N On A, 
bar as EE ae Monte EL ES Ee, 7 « F . 


and not in Ancient Demeſne. And under tli 
Manner taken, it is oftentimes pleaded alſo in bat 


Matter or that, &c, ought not to be determined 


to ſay, in the King's Courts, &c. Thirdh, U 
the Common Law is underſtood ſuch Thing à 
were Law before Statute made in that Point 


au by the general or particular Cuſtoms and 
laxims of the Realm, or by the Law of Rea- 
n, and the Law of God, no other Law added 
dem by Statute, nor otherwiſe, as is the Caſe 
ore rehearſed in the firſt Chapter, where it is 
WE, that at the Common Law, Tenant by the 
WD urteſy and Tenant in Dower were puniſhable of 


Bs Waſte made, they were puniſhable of Waſte 
BS. the Grounds and Maxims of the Law uſed be- 
re the Statute made in that Point. But Te- 
ant for Term of Life, ne for Term of Years, 
L were not puniſhable by the ſaid Grounds and 
larims, till by the Statute Remedy was given a- 
inſt them; and therefore it is ſaid, that at the 
Common Law they were not puniſhable of Waſte, 
Dec. I pray thee now proceed unto the ſecond 
ueſtion. | 


CHAP. III. 
be ſecond Queſtion of the Student, 


Wd, IF a Man be outlawed, and never had 
| Knowledge of the Suit, whether may 


Conſcience as he may by the Law? 

Dot. What is the Reaſon why they be forfeit- 
Wed by the Law in that Caſe? 

| Fd. The very Reaſon is, for that it is an old 
eettom and an old Maxim in the Law, that he 
I hat is outlawed ſhall forfeit his Goods to the 
1 
} 
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Ning: And the Cauſe why that Maxim began 
ss this; When a Man had done a Treſpaſs to 
other, or another Offence wherefore Proceſs of 
We - tlawry lay, and he that the Offence was done 
bad taken an Action againſt him according to 
I the 
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aſte, that is to ſay, that, before any Statute 


— ata more OY 


e King take all his Goods and retain them in 
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118 DIALOGUE 1. 


the Law, if he had abſented himſelf, and had ut 
Lands, there had been no Remedy againſt hin: 
For, after the Law of England, no Man ſhall k 
Condemned without Anſwer, or that he appen 
and will not anſwer, except it be by Reaſon « d 
any Statute. Therefore, for the Puniſhment a 
ſuch Offenders as will not appear to make Anſyy, 
and to be juſtified in the King's Courts, ha 
been uſed, without Time of Mind, that an At. 
tachment in that Caſe ſhould be directed again 
him returnable in the King's Bench or the Cm. 
mon Place: And if it were returned thereupon, 
that he had nought whereby be might be 2. 
tached, that then ſhould go forth a Capras to take 
his Perſon, and after an Alias Capias, and then 
Pluries: And if it were returned upon every d 
the ſaid Capias, that he could not be found, and 
he appeared not, then ſhould an Eæigent be di. 
refed againſt him, which ſhould have ſo long: 
Day of Retorn, that five Counties might be hol 
den before the Retorn thereof, and in every d 
the ſaid five Counties the Defendant to be ſolemn- 
ly called, and if he appeareth not, then, for hi 
Contumacy and Diſobedience of the Law, tle 
Coroners to give Judgment that he ſhall be out 
lawed, whereby be ſhall forfeit his Goods to the 
King, and leeſe divers other Advantages in tie 
Law, that needeth not here to be remembred now, 
And fo becauſe he was in this Caſe called accord- 
ing to the Law, and appeared not, it feemeti 
that the King hath good Title to the Goods bot 
in Law and Conſcience. | 
Dot. If he had Knowledge of the Suit in ve. 
Deed, it ſeemeth the King hath good Title i 
K as thou ſayeſt. But if he had w 
Knowledge thereof, it feemeth not ſo; for tit 


+ Default that is adjudged in him (as Rn by 
1 | thine 
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ine own Reaſon) is his Contumacy and Diſo- 
BE. ince of the Law, and if he were ignorant of 
e suit, then there can be afligned to him no Diſ- 
bedience, for a Diſobedience implieth a Know- 


1 
ae of that he ſhould, have obeyed unto. 


Fend. It ſeemeth in this Caſe that he ſhould be 


. ompelled to take Knowledge of the Suit at his 
1 3 eril: For ſith he hath attempted to offend the 


aw, it ſeemeth Reaſon that he ſhall be com- 
elled to take heed what the Law will do againſt 
Im for it; and not only that, but that he ſhould 
tber offer amends for his Treſpaſs, than to 
ny till he were ſued for it. And ſo it ſeem- 
in the Ignorance of the Suit is of his own De- 
lilt, ſpecially ſith in the Law is ſet ſuch Order 


* 4 - * 0 
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1 t 
at every Man may know, if he will, what Suit 
| WS taken againſt him, and may ſee the Records 


ereof when he will: And ſo it-ſeemeth that 
either the Party nor the Law be not bounden to 
ie him no Knowledge therein, And over this 
would ſomewhat move farther in this Matter 
bus: That though that Action were untrue, and 
Wc Defendant not guilty, that yet the Goods be 
bricited to the King, for his not Appearance, in 
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f 

aw, and alſo in Conſcience, and that for this 
e auſe: The King, as Sovereign and Head of the 
, is bounden of Juſtice to grant ſuch Writs 


ad ſuch Proceſſes as be appointed in the Law to 
ery Perſon that will complain, be his Surmiſe 
wc or falſe; and thereupon the King (of Ju- 
F ice) oweth as well to make Proceſs to bring the 
efendant to anſwer when he is not guilty, as 
- hen he 1s guilty : And then when there is a Wo 
n the Law, that if a Man be outlawed, in 
cn Manner as before appeareth, that he ſhall 
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eit all his Goods to the King, and maketh no 
ecpton whether the Action be true or untrue, 


it 
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120 DIALOGUE II. 
it ſeemeth that the ſaid Maxim more regards 
the general Miniftration of Juſtice, than the qu. 


ticular Right of the Party; and therefore the Pry. 
perty by the Outlawry, and by the ſaid Maxim. 


dained for Miniſtration of Juſtice, is altered, an 


is given to the King, as before appeareth, aul 
that both in Law and in Conſcience, as well 
if the Action were true. And then the Par 
that is fo outlawed is driven to ſue for his Re. 
. medy againſt him that hath ſo cauſed him to h 
outlawed upon an untrue Action. 

Doe. If he have not ſufficient to make Re. 
compence, or die before Recovery can be had, 
What Remedy is had then? 

Stud. I think no Remedy: And for a farther 
Declaration in this Caſe, and in ſuch other like 
Caſes, where the Property of Goods may be al 
tered without Conſent of the Owner, it is to con- 
ſider, that the Property of Goods is not givent 
the Owners directly by the Law of Reaſon, nor 
by the Law of God, but by the Law of Man, 
and is ſuffered by the Law of Reaſon and by the 
Law of God ſo to be, For at the Beginning al 
Goods were in Common, but after they were 
brought by the Law of Man into a certain Pro- 
perty, ſo that every Man might know his Own: 
And then when ſuch Property is given by tit 
Law of Man, the fame Law may aſſign ſuch Com- 
ditions upon the Property as it liſteth, ſo the 
be not againſt the Law of God, ne the Law d 
Reaſon, and may lawfully take away that it 9. 
veth, and appoint how long the Property ſhall con. 
tinue. And one Condition that goeth wither 
ry Property in this Realm, is, If he that hath the 
Property be outlawed according to ſuch Proc 
as is ordained by the Law, that he ſhall forſet 


the Property unto the King. And divers 85 
225 | als 


n 42 
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Na there be alſo, whereby Property in Goods 
aulbe altered in the Law, and the Right in Lands 
lo, without Aﬀent of the Owner, whereof I 
Wall ſhortly touch ſome without ſaying any Au- 
Vority therein, for the more Shortneſs. PFir/t, 
Wy 2 Sale in open Market the Property is altered. 
ao Goods Rolſen and ſeifed for the King, or 
aived, be forfeit, unleſs appeal or Judgment be 
ed. Allo Strays, if they be proclaimed, and be 
ot after claimed by the Owner within the Year, 
be forfeit; and alſo a Deodand is forfeit (to whom- 
Wſocver the Property was before, except it belonged 
cso the King) and ſhall be diſpoſed for the Soul of 
him that was flain therewith; and a Fine with a 
WNonclaim at the Common Law was a Bar, if _. - 
Chaim were not made within a Year, as it is now 

WE by Statute, if the Claim be not made within five 

BE Years, And all theſe Forfeitures were ordained 

by che Law upon certain Conſiderations, which I 

WT omit at this Time: But certain it is that none of. 
them were made upon a better Conſideration than 

WE this Forfeiture of Utlagary was. For if no e- 
ſpecial Puniſhment ſhould have been ordained for 

We Offenders that would abſent themſelves, and not 

8 zpprar when they were ſued in the King's Courts, 
many Suits in the King's Courts ſhould have been 

of mall Effect. And ſith this Maxim was or- 

WT dane for the Execution of Juftice, and as much 

W done therein by the Common Law as Policy of 
Van could reafonably deviſe, to make the Party 
naue Knowledge of the Suit, and now is added 

FE thereto by the Statute made the ſixth Year of 

I VIII. that a Writ of Proclamation ſhall be 

WT {ied if the Party be dwelling in another Shire: 

* ſeemeth that ſuch Title as is given to the King 
dereby, is good in Conſcience, eſpecially ſceing 

that the King is bound to make Proceſs upon the 

1 Surmiſe 
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Surmiſe of the P intiff, and may not examine, 
but by Flea of the Party, whether the Surmiſek 
true or not. But if the Party be returned f 
| Times called, where indeed be was never called, 
(as in the ſecond: Caſe of the laſt Chapter of th 
laid Dialogue in Latin is contained) then it ſeem, 


eth the Party ſhall have good Remedy by Petitia 


to the King, ſpecially if he that made the Retumk 
not ſufficient to make Recompence, or die before 
Recovery can be had. 

Def. Now ſith I have heard thine Opinion in 
this Caſe, whereby it appeareth that many Thing 
muſt be ſeen, or a full and plain Declaration cu 
he made in this Behalf, and ſeeing alſo that the 
plain Anſwer to this Caſe ſhall give a great Light 
to divers other Caſes that may come by ſuch For 
feiture: I p pray thee give me a farther Reſpite er 
that I ſhew thee my full Opinion therein, and here 
after I ſhall right gladhy do it. And therefore! 
e thee. ed now to ſome other Caſe. 


5 on 4 CRAP e. 
4 The third Quejtion of te Student. 


Stud. Fa Stranger do Waſte in Lands that + 
I ü nother holdeth for Term of Life, with 
out Adentet, the Tenant for Term of Life, be- 
ther may he in the Reverſion recover treble Da- 
mages and the Place waſted againſt the Tenant 
for Term of Life, according to the Statute, in 
Conſcience, as he may by the Law, if the Stra. 
ger be not: ſufficient to make Recompence for the 


Waſte done? 
Dost. Is the Law: en in this: Caſe, that he 


in the Reverſion ſhall recover againſt the Tenant 
for Term of Lite, though chat he allented not to 


e of Waſte? 1 9 
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CHAPTER IV. 123 


Find. Yea verily; and yet if the Tenant for 
Ferm of Life had been bounden in an Obligation 
na certain Sum of Money that he ſhould do no 
te, he ſhould not forfeit his Bond by Waſte 
enz Stranger. And the Diverſity is this. It 
ach been uſed as an ancient Maxim in the Law, 
at Tenant by the Curteſy and Tenant in Dow- 
W. hould take the Land with this Charge, that is 
I o ſay, that they ſhould do no Waſte themfelves, 
or fuffer none to be done: And when an Action 
BS Waſte was given after againſt a Tenant for 
erm of Life, then he was taken to be in the 
nme Caſe, as to the Point of Waſte, as Tenant” 
Wy the Curteſy and Tenant in Dower was, that 
WE to fay, that he ſhould do no Waſte, nor ſuffer , 
one to be done; for there is another Maxim in 
e Law of England, that all Caſes like unto 
er Caſes ſhall be judged after the fame Law as 
ther Caſes be: And fith no reaſon of Diverlity 
In be aſſigned why the "Tenant for Term af 
Fife, after an Action of Waſte was given againſt 
Im, ſhould have any more Favour in the Law 
an the Tenant by the Curteſy or Tenant n 
Power ſhould ; therefore he is put under the 
ne Maxim as they be, that is to ſay, that he 
all do no Wafte, ne ſuffer none to be done. 
nd fo it ſeemeth that the Law in this Caſe doth 
Pot conſider the Ability of the Perſon that dotly 
e Waſte, whether he be able to make Recom- 
Ence for the Waſte or not, but the Aſſent of the ſaid 
| enants, whereby they have wilfully taken upon 
em the Charge to ſee that no Waſte ſhall be done. 
Dad. I have heard that if Houſes of theſe: 
enants be deſtroyed with ſudden: Tempeſt, . or 
With ſtrange Enemies, that they ſhall not be 
arged with Waſte, | . 
Gud. Truth it is. 
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- Dot. And I think the Reaſon is, becauſe te 
Can have no Recovery over. 4 
Stud. I take not that for the Reaſon, but thi 
+ an old reaſonable Maxim in the Law, thy 
they ſhould be diſcharged in theſe Caſes, Hoy. 
beit ſome will fay, that in theſe Caſes the Lava 
Reaſon doth diſcharge them: And therefore they 
fay, that if a Statute were made that they ſhoull 
be charged in theſe Caſes of Waſte, that the $tz 
tute were againſt Reaſon, and not to be ol. 
ferved. But yet nevertheleſs I take it not ſo, 
for they might refuſe to take ſuch Eſtate if the 
would, and if they will take the Eftate af 
the Law made, it ſeemeth reaſonable that they 
take it with the Charge, and with the Conditia 
that is appointed thereto by the Law, though 
Hurt might follow to them afterward therely, 
For it is oftentimes ſeen in the Law, that the 
Law doth ſuffer him to have Hurt without Hel 
of the Law that will wilfully run into it d 
his own Act, not compelled thereto, and judzeth 
it his Folly ſo to run into it; for which Folly te 
ſhall alſo be many Times without Remedy n 
Conſcience. As if a Man take Land for Tem 
of Life, and bindeth himſelf by Obligation tix 
he ſhall leave the Land in as good Caſe as it 
found it; if the Houſes be after blown down 
with Tempeſt, or deſtroyed with ftrange I. 
nemies, as in the Caſe that thou haſt put be. 
fore, he ſhall be bound to repair them, or cli 
he ſhall forfeit his Obligation in Law and Cor 
ſcience: Becauſe it is his own Act to bind hin 
to it, and yet the Law would not have bound 
him thereto, as thou haſt ſaid before. 80 fe. 
thinketh that the Cauſe why the ſaid Tenants 
diſcharged in the Law in an Action of Walt, WW. 
when the Houſes be deſtroyed by ſudden Ten F 
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HAN rey 

L r by ſtrange Enemies; is by a ſpecial reaſonable” 
am in the Law, whereby they be excepted 
iy rom the other general Bond before rehearſed, 


u. iat is to ſay, they ſhall at their Peril ſee that no 
: i WV afte ſhall be done, and not by the Law of Rea- 


. And fith there is no Maxime in this Caſe to 


i 3 elp this Tenant, ne that he cannot be holpen by 
u. ee Law of Reaſon, it feemeth that he ſhall be 
oþ. WE harged in this Caſe by his own Act both in 
%s and Conſcience, whether the Stranger be 
be to Recompence him or not. 


Doct. L Doubt in this Cafe whether the Maxim 


fer I | 2 
hey at thou ſpeakeſt of be reaſonable or not, that is 


gay, that Tenants by the Curteſy, and Te- 
Wants in Dower were bound by the Common 

av, that they ſhould do no Waſte themſelves, 
nd over that at their Peril to ſee that no Waſte 
hould be done by none other. For that Law ſeem- 
eth not reaſor able that bindeth a Man to an im 
Poffibility: And it is impoſſible to prevent that no? 
aſte ſhall be done by Strangers; for it may be 
ſaddenly done in the Night, that the Tenants can 
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in 
* Wave no Notice of, or by great Power, that they 
tht e not able to reſiſt: And therefore me thinketh 
zh bey ought not to be charged in thoſe Caſes for the 
wn AS") afte without they may have good Remedy over; 
F. ad then percaſe the faid Maxim were ſufferable, 
b. nd elſe methinketh it is a Maxim againſt Reaſon. 
e Sd. As I have faid before, no Man ſhall be 
on- Neompelled to take the Bond upon him, - but he that 
n 11] take the Land;, and if he wilk take the Land, 


WP is reaſon he take the Charge, as the Law hath 
pointed it: And then if any Hurt grow to 
im thereby, it is through his own Act, and his 


alt 3 own Aſſent, for he might have refuſed the Leaſe - 
pe i it he would, . 


F. 35 | Det: 
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Doc. Though a Man may refuſe to take Fg, 
for Term of Life, or for Term of Years, and! 

Woman may refuſe to take her Dower ; yet Te. 
nant by the Curteſy cannot refuſe to take h 
Eftate, . for immediately after the Death of h 
Wife the Poſſeſſion abideth Kill in him by ti 
Act of the Law, without Entry: And the] 
put the Caſe; that after the Death of his Wi 
he would waive the Poſſeſſion, and after Wy 
were done by a Stranger, whether thinkeſt thy 
ttat he ſhould anſwer to the Waſte? 
Stud. I think he ſhould by the Law. 
Dot. And how ſtandeth that with Reaſy, 
ſeeing there is no Default in him? 
Stud. It was his Default, and at his own Pe 
ril that he would marry an Inheritrix, whe: 
upon ſuch Danger might follow. 

Dat. I put the Caſe that he were within Ap 
at the Marriage, or that the Land deſcended v 
his Wife aſter he married her. 

Stud. There thou moveſt a farther Doubt tha 
the firſt Queſtion is: And though it were a 
thou ſayeſt, yet thou canſt not ſay but that ther 
is as great Default in him as in him in tte Re. 
verſion ; and that there is as great Reaſon wi 
| he ſhould be charged with the Waſte, as that it 
in the Reverſion ſhould be diſherited, and hat 
no Manner of Remedy, ne yet no Profit of tle 
Land, as the other hath, And though the ſai 

Maxim may be thought very ſtraight to the ſai 
Tenants; yet it is to be favoured as much a 
may be reaſonably, becauſe it helpeth much tit 
common Wealth; for it hurteth the commol 

Wealth greatly when Woods and Houſes be de 
ſtroyed; and if they ſhould anſwer for no Walt 
but for Waſte done by themſelves, there mig! 


be Waſtes done by Strangers by any" Or 
Try \ ; | : ent, 
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SHA E RN F. iz 
ent, in ſuch colourable Manner, that they in 
e Reverſion ſhould never have Proof of their 
= Ant. SLE Fenn Berks þ WARS ̃̃ rnd ny 
MH Det? T am content thine Opinion ſtand for 
W this Time, and I pray thee now proceed to anos. 


CHAP. VS 
q The fourth Queſtion of the Student. 


Sind. I F he that is the very Heir be certified 
Z 1 by the Ordinary, Baſtard, and after 
bring an Action as Heir againſt another Perſon : 
Whether may any Man knowing the Truth, be 
W of Counſel with the Tenant, and plead the ſaid 
Certificate againſt the Defendant by Conſcience 
W or not ? | 4440 
Dc. Is the Law in this Caſe, that all other 
WE 2cainſt whom the Defendant hath Title ſhall 
take Advantage of this Certificate, as well as 
be at whoſe Suit he is certified Baſtard ? 
Stud. Yea verily, and that for two Cauſes, 
W whereof the one is this. There is an old Maxim 
in the Law, that a Miſchief ſhall be rather ſut- 
W fered than an Inconvenience: And then in this 
We Caſe if another Writ ſhould after ward be ſent to 
mother Biſhop in another Action, to certify whe- 
cher he were a Baſtard. or not; peradventure the 
Bishop would certify that he were mulier, that is 
Wt fay, lawfully begotten, and then he fhould 
We fecover as Heir: and fo he ſhould in one ſelf: 
» Court be taken as mulier and Baſtard. For 
Voiding of which. contrarioſity, the Law will 
fer no more Writs to go forth in that Caſe, .and 
Wfuttereth alſo all Men to take Advantage of the 
We <xrtificate, rather than to ſuffer. ſuch a-Contra- 
FO. | F4 _ diction: 
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_ diction in the Court, which in the Law is ca 
an Inconvenience. And the other Cauſe is, h. 
cauſe this Certificate of the Biſhop is the highe 
Trial that is in the Law in this Behalf; But 
this. is not underſtood but where Baſtardy is hi 
in one that is Party to the Writ ; for if Baſta 
be laid in one that is a Stranger to the Writ, 
if Vouchee pray in Aid for ſuch other, then thy 
Baſtardy ſhall be tried by twelve Men, by which 
Trial he in whom the Baſtardy is laid ſhall nut 
be concluded, becauſe he is not privy to th 
Trial, and may have no Attaint; but he tht 
is Party to the Iſſue may have Attaint, a 
therefore he ſhall be concluded, and none other 
but he. And foraſmuch as the faid Maxim ws 
ordained to eſchew an Inconvenience, (as befor 
appeareth) it feemeth that every Man learne 
may with Conſcience plead the ſaid Certifeat 
for avoiding thereof, and give Counſel therein 1 
the Party according unto the Law, or elſe ti 
faid Inconvenience muſt needs follow, But yet 
nevertheleſs I do not mean thereby, that tic 
Party may after, when he hath barred the De. 
mandant by the ſaid Certificate, retain the Land 
in Conſcience by Reaſon of the ſaid Certificate: 
For though there be no Law to compel him to 
reſtore it, yet I think well that he in Conſcience 
is bound to reſtore it, if he knew that the De- 
mandant is the very true Heir, whereof I have 
put divers Caſes like in the ſeventeenth Chapte 
of our firſt Dialogue in Latin. But my Intent 
is, that a Man learned in the Law, in this Ca 
and other like, may with Conſcience give hy 


' Counſel according to the Law, in avoiding of fuck 
Things as the Law thinketh ſhould for a reaſol- 


able Cauſe be eſchewed. 
Dil 
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W 7,7: Though he that doth not know Whether 
e. q + be a Baſtard or not may give his Counſel, and 


elo plead the ſaid Certificate; yet I : think that 
u be that doth know himſelf to be the very true Heir” 
ay not plead it: And that is for two Cauſes, - 
«<q WE whereof the one is this: Every. Man is bound 


5 [by the Law of Reaſon to do as he would be done 
hat to: But I think that if he that pleadeth that Cer- 
tifcate were in like Caſe, he would think that no 


not Man, knowing the Certificate to be untrue, might 
the vith Conſcience plead it againſt him, whefefore - 


no more may he plead it againſt none other. The 
d other Cauſe is this; although the Certificate" be 


e pleaded, yet is the Tenant bounden in Conſcierice | 
to make Reſtitution thereof, as thou haſt ſaid thy 
fore elf; and then in Caſe that he would not make 
ned WWE Reſtitution,” then he that pleadeth the Plea ſhould - 
cat: run thereby in like Offence, for he hath holpen 
co ſet the other Man in ſuch a Liberty, that he- 
tie may chuſe whether he will reftore the Land or- 
jet not; and ſo he ſhould put himfelf to jeopardy of 
tie another Man's Conſcience, And it is written 
De. Ec. 3. Qui amat periculum peribit in ills," that is, 
e that wilfully will put himſelf in jeopardy to 
ate: oſtend, ſhall periſh therein. And therefore it is 
n % the ſureſt Way, to eſchew Perils, for him that 
ence E knoweth that he is Heir, not to plead it. And 
De. a for the Inconvenience that thou ſayeſt muſt 
have needs follow, but the Certificate be pleaded ; as 
pt to that it may be anſwered, that it may be plead- 
tent ed by ſome other that- knoweth not that he is 
Cak very Heir: And if the Caſe be ſo far put, that 
b tbere is none other-learned there but he, then 
ſuch i methinketh that he ſhall rather ſuffer the ſaid In- 


convenience, than to hurt his own Conſcience: 

or alway Charity beginneth at himſelf, and ſo 
every Man ought to ſuffer all other Offences ra- 
F 5  _ther-- 


430 DIALOGUE u. 
ther than himſelf would offend.” And now tw 


thou knoweſt mine Opinion in this Caſe, I pry 
Gree eee to ayether Queſtion. 


11 H A P. VI. 
Ci The fifth Dweſtion of the Student, 


Stud  Hether may a Man with Con. 

VV ence be of Counſel with the Plain 
uff! in an Action at the Common Law, knowin 
that the Defendant hath ſufficient Matter in 
Conſcience whereby he may be diſcharged by; 
Subpeena in the Chancery, which he cannot plead 
at the Common Law, or not? 

Docs. I pray thee put a Cafe thereof in cel. 
tain, for elſe the Queſtion is very general, 
Stud. I will put the fame Cafe that thou put. 

teft in our firſt Dialogue in Latin, the tenth Chyy, 
that is to ſay, If a Man bound in an Obligation 
pay the Money, and taketh no Acquittance, f 
that by the Common Law he ſhall be compell 
to pay the Money again, for ſuch Conſideration 
as appeareth in the fifteenth Chapter of the fil 
Dialogue, where it is ſhewed evidently how tie 
Law in that Caſe is made upon a good reaſonabt 
_ Ground, much neceflary for all the People, hows 

beit that a Man may ſometime through his om 
Default take Hurt thereby; herein I pray thee 
ſhew me-thine Opinion. 

Dot. This Caſe ſeemeth to bn like to the 04 
that thou haft next before this, and that he that 
knoweth the Payment to be made doth not as he 
would be done to, if he gave Counſel that al 
Action ſhould be taken to have it payed again. 

Stud. If he be fworn to give Counſel according 


to the a Es at the Law be, it ** 


CHAPTER VE 137 
ech he is bound to give Counſel according to the 
Ia, for elſe he ſhould not perform his Oath, 


that 
pray 


= 7:7. In theſe words (according to the Law) is 
underſtood the Law of God and the Law of Rea- 
Y ſon, as well as the Law and Cuſtoms of the Realm: 
por as thou haſt faid- thy ſelf, in our firſt Dia- 
W love in Latin, that the Law of God and the Law 
of Reaſon be two ſpecial Grounds of the Laws of 
l. Eiland, wherefore (as methinketh) he may give 
n no Counſel (ſaving his Oath) neither againſt the 
ring WS Law of God nor the Law of Reaſon. And cer- 
- in WS tain it is, that this Article, that is to ſay, that a 
dy 4 Man ſhall do as he would be done to, is ground- 
lai ed upon both the ſaid Laws, And firſt that it is 
grounded upon the Law of Reaſon, it is evident of 
cre it ſelf. And in the 6th- Chapter of St. Zuke it is 
aid, Et prout vultis ut faciant vobis hamines, & vos 
but: facite illis ſimiliter; that is to ſay, All that other” 
hay, WE Men ſhould do to you, do you to them: And fo It: 
tion is grounded upon the Law of God, Wherefore if 
„obe ſhould give Counſel againſt the Defendant in 
chat Caſe, he ſhould do againſt both the ſaid Laws. 
ton e Std. If the Defendant had no other Remedy 
ad but the Common Law, I would agree well it 
tle were as thou ſayeſt, but in this Caſe he may have 
ave good Remedy by a Sulpœna And this is the Way 
ou WS that ſhall induce him directly to his Subpana, that 
wn WE is to ſay, when it appeareth that the Plaintiff 
ico WON ſhall recover by Law, : DN 
Don. Though the Defendant may be diſcharged” 
ae dy Spœna, yet the bringing in of his Proofs there 
hat will be to the Charge of the Defendant, and alſo 
he the Proofs may die or they come in. Alſo there 
na Ground in the Law of Reaſon, Quod nihil 
ins contra veritatem (that is) We may do no- 
ing ling againſt the Truth; and fith he knoweth it 
0" truth that the Money is paid, he may do no- 
; | 5 e 


N 6 
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thing againſt the Truth; and if he ſhould he gf 
Counſel with the Plaintiff, he muſt ſuppoſe and 
aver that it is the very due Debt of the Plaintif, 
and that the Defendant with-holdeth it from hin 
unlawfully, which he knoweth himſelf to be un- 
true: Wherefore he may not with Conſcience 
in this Caſe be of Counſel with the Plaintif, 
knowing that the Plaintiff is paid already, 
_ Wherefore if thou be contented with this 
Anſwer, I pray thee proceed to ſome oth 
Queſtion. 95 


Sad. J will with good-will,. 


CHAP. vir. 
I The fixth Queſtion of the Student: 


A Man maketh a Feoffment to the Uſe of hin 
Z X. and of his Heirs, and after the Feoffor put. 
teth in his Beaſts to manure the Ground, and 
the Feoffee taketh them as Damage-feaſant, and 
putteth them in Pound, and the Feoffor bringeti 
an Action of Treſpaſs againſt him for entring 
into his Ground, &c, Whether may any Man, 
knowing the ſaid Ufe, be of Counſel with tit, 
Feoffeę to avoid. the Action! 

Doct. May he by the Common Law avoid tht 
Action, ſeeing that the Feoftor ought in Con- 
ſcience to have the Profits? | 

Stud. Yes, verily; for as to the Common Law 
the whole Intereſt is in the Feoffee, and if tit 
Feoffee will break his Conſcience, and take tit 
Profits, the Feoffor hath no Remedy by the Com- 
mon Law, but is driven in that Caſe to ſue fo 
bis Remedy by Sulpœna for the Profits, and tocauk 


aim to enfeoff him again: And that was wm 
| tum 
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ume the moſt common Caſe where the Sulpœna 
was ſued, that is to ſay, before the Statute of 
K. 3. but ſith the Statute, the Feoffor may lawful-. 
lv make a Feoffment. But nevertheleſs, for the. 
Profits received, the Feoffor hath yet no Remedy. 
but by Salpœna as he had before the faid Statute. 
| And ſo the Suppoſal of this Action of Treſpaſs- 
is untrue in every Point as to the Common. 
Law. OW” we | | 
Doct. Though the. Action be untrue as to the. 
Law, yet he that ſueth it ought in.Conſcience to. 
| have that he demandeth by the Action, that is to. 
| ſay, Damages for his Profits; and as it ſeemeth, 
no Man may with Conſcience give Counfel againſt, |, 
that he knoweth Conſcience would. have done. 
Stad. Though Conſcience would: he ſhould have 
W the Profits, yet Conſcience will not that for the. 
W attaining thereof the Feoffor ſhould make an untrue-- 
W Surmiſe, Therefore againſt the untrue Surmiſe. 
every Man may with Conſcience give his Coun- 
W {!; for in that doing he reſiſteth not the Plaiatiff, 
= to have the Profits, but he withſtandeth him 
chat he ſhould not maintain an untrue Action for 
W the Profits. And it. ſufficeth not in the Law, 
ne yet in Conſcience, as me ſeemeth, that a Man 
have Right to that he ſueth for, but that alſo he. 
ſue by a juſt Means, and that he have both good. 
@ Right, and alſo a good. and a true Conveyance .to - 
come to his Right, For if a Man have a Right to 
Lands as Heir to his Father, and he will bring an. 
Action as Heir to his Mother, that never had. 
W Right, every Man may give Counſel againſt the 
Action, though he Know he have Right by ano- 
W ther Means: And ſo, as methinketh, he may do 
nn Dilatories, whereby the Party may take hurt if 
were not pleaded, though he know the Plaintiff 
lave Right; as if the Party or the Town be miſ-. 
named, 
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134 DIALOGUE II. 
named, or if the Degrees in Writs of En; h 
miſtaken: But if the Party ſhould take no hun 
by admitting of a Dilatory, there he that knoy. 
eth that the Plaintiff hath Right, may not ple 
that Dilatory with Conſcience. As in a Firmedy 
- to plead in Abatement of the Writ, becauſe he 
hath not made himſelf Heir to him that was the laſ 
ſeiſed; or in a Writ of Right, for that the De. 
mandant had omitted one that tended Right, ne 
fuch other. Ne he may not aſſent to the cafting 
of an Effoin nor Protection for him, if he knoy 
that the Demandant bath Right: Ne he nay 
not vouch for him, except it be that he knoweth 
that the Tenant hath a true Cauſe of a Voucher and 
of Lien, and that he doth it to bring him thereto, 
And in like wiſe he may not pray in Aid for him, 
unleſs he know the Prayee have good Cauſe of 
Voucher and lien over; or that he knew that 


the Prayee hath ſomewhat to plead that the Te- 
nant may not plead, as Villeinage in the Deman- 


dant, or fuch other. 
Doc. Though the Plaintiff hath brought an 
Action that is untrue, and not maintainable in 
the Law, yet the Defendant doth wrong to the 
Plaintiff in the with-holding of the Profits as well 
before the Action brought, as hanging the Action; 
and that Wrong, as it ſeemeth, the Counſellor 
doth maintain, and alſo ſheweth himſelf to fi 
vour the Party in that Wrong, when he giveth 
Counſel againſt the Action. 
Stud. If the Plaintiff do take that for a favour 
and a maintenance of his Wrong, he judgeth far- 
ther than the Cauſe is given, ſo that the Counſellor 
do no more but give Counſel againſt the Action: 
For though he give him. Counſel to withſtand the 
Action for the untruth of it, and that he ſhould 
not confeſs it, and to make thereby a F * 
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me King without Cauſe; it may not ſtand with 
NY — he may De Cond el to the Party to 
4 yield the Profits. And therefore I think he may in 
this Caſe be of Counſel with him at the Common 
Law, and be againſt him in Chancery, and in either 
Court give his Counſel, without any contrarioſity 
or hurt of Conſcience, And upon this Ground it 
b, that a Man may with good Conſcience be of 
dDiſcontinuance without Title, if he that hath the 
W Right bring not his Action according to the Law, 
bor the recovering of his Right in that behalf, —.— 


CHAP. VII. 
(De ſeventh Queſtion of the Student. 


Fa Man take Diſtreſs for Debt upon an Obli-.- 
I zation, or upon a Contract, or ſuch other Thing: 
W that he hath right Title to have, but that he ought 
not by the Law to diſtrain for it, and. nevertheleſs 
be keepeth the ſame Diftreſs in Pound till he be paid 
of his Duty, what Reſtitution is he bound to make 
nin this Caſe? Whether ſhall he repay the Money, 
W becauſe he is come to it by an unlawful Means, or 
only reſtore the Party for the wrongful taking of 
W the Diſtreſs, or for neither? I pray you ſhew me; 
= Dif, What is the Law in this Cafe. 13 
= Sud. That he that is diſtrained may bring a 
W opecial Action of Treſpaſs againſt him that diſtrain- 
ca, for that he took his Beaſts wrongfully, and 
kept them till he made a Fine; and therefore he 
WT fall recover the Fine in. Damages, as he ſhall do 
bor the Reſidue of Treſpaſs: For the taking of 
de Money by ſuch Compulſion, is taken in the 
W Law but as a Fine wrongfully taken, though. it 
be his Duty to have it. | 
Dea, 
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Def. Yet though he may 16 recover, metlinb. 
eth that as to the Repayment of the Money, heb 
not bound. thereto in Conſcience, ſo that he tale 
no more than of Right he ought to have: Por 
though he came to it by unjuſt Means, yet when 
the Money is paid him, it is his of Right, and 


be is not bound to repay it, unleſs it be recover, 
ed as thou ſaid'ſt; and then when her hath repay- 
ed it, he is, as methinketh, reſtored to his fr} 
Action. But to the Redelivery of the Beaſts with 
ſuch Damages and ſuch Hurt as he hath. by the 
Diſtreſs, I ſuppoſe he. is bound to make Recon. 
pence of them in Conſcience without Compulſion 
or: Suit im the: Law: For though he might lawful.- 
ly have fied for his Duty in ſuch Manner as the 
Law hath ordered; yet 4 agree well that he may 
not take upon him to be his own Judge, and to 
come to his Duty againſt. the Order of the Lax. 
And therefore if any hurt eome to the Party by 
the Diſorder, he is bound to reſtore it. But! 
would think it were the more Doubt, if a Man 
took ſuch a Diftreſs for a Treſpaſs: done to him, 
and keepeth the Diſtreſs till Amends be made for 
the Treſpaſs: For in that Caſe the Damages be 
not in Certain, but be arbitrable either by the 
Aſſent of the Parties, or by twelve Men. And 
it ſeemeth that there is no Aſſent of the Party in 
this Caſe, ſpecially no free Aſſent, for that he 
doth is by Compulſion, and-to have his Diftrel 
again, and ſo his Aﬀent is: not much to be pon- 
dered:;in- that-Caſe; for all his Aſſeſſing of him 
that took: the Diſtreſs, and ſo he hath made 
himſelf: his own Judge, and that is prohibited in 
all Laws: But in that Caſe where» the Diſtreſs 
taken for Debt, he is not his own Judge; ſol 
the: Debt: was. judged in certain before 2 „ 
| ont 
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W gainſt the Law. 


CH PT ER VIII. 137 
Contract, and therefore ſome think great Diver- 
W ſity betwixt the Caſes. | 
Fraud. By that Reaſon it ſeemeth, That if he that 
W 1:raineth in the firſt Caſe for the Debt take any 
bing for his Damages, that he is bound in Con- 
W (-icnce to reſtore it again; for Damages be arbi- 
table, and not certain, no more than Treſpaſs 
W ;;; and me ſeemeth that both in the Caſe of Treſ- 
E paſs and Debt, he is bound in Conſcience to reſtore 
chat he taketh: For, though he ought in Right to 
have like Sum as he receiveth, yet he ought not 
to have the Money that he receiveth, for he came 
to the Money by an unjuſt Means; wherefore it 
ſeemeth he ought to reſtore it again. 

= Dx, And if he ſhould be compelled to reſtore. 
W it again, ſhould he not yet (for that he received 
it once) be barred of his firſt Action notwithſtand- 
W ing the Payment? 


Stud, 1 will not at this Time clearly aſſoil thee 


that Queſtion; but this I will fay, That if any 
Hurt come to him thereby, it is through his own 
Default, for that he would do againſt the Law: 
hut nevertheleſs a little I will ſay to thy Queſtion, 
that, as me ſeemeth, when he hath repayed the: 
W Money, that he is reſtored to his firſt Action. As 


ifa Man condemned in an Action of Treſpaſs pay 


the Money, and after the Defendant reverſe the 
Judgment by a Writ of Error, and have his Mo- 
ey repaid, then the Plaintiff is reſtored to his firſt 
Action. And therefore if he that in this Caſe took 
he Money, reſtore that he took by the wrongful 
bDittreſ, or that he ordered the Matter fo liberally 
dat the other murmur not, ne complain not at it, 
me ſeemeth he did very well to be ſure in Conſci- 
ence: And therefore I would adviſe every Man to 


be well aware how he diſtraineth in ſuch Caſe a- 


Dotep, . 
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138 DIALOGUE 3 


Dad. Thy Counſel is good, and J note much 
in this Caſe, That the Party may have an Agi 
of Treſpaſs againſt him that diſtraineth, ſo thu 
he is taken in 5 cle Law but as a Wrong: doer; 
and therefore to pay the Money again is the » 
way, as thou haſt faid before. And I pray the 
now ſhew me for what a Man may Jawfuly b 
ſtrain, as thou thinkeſt. 


0 H A P. IX. 
4 For what T1 Dings 4 Man nul a! ji 


Stud, A Man may lawfully difergin for a Rent- 
ſervice, — for all Manner of Servi- 
ces, as Homage, Fealty, Eſcuage, Suit of Cour 
Reliefs, and ſuch Sener. Alſo for a Rent reſerve 
upon a Gift in Tail, a Leaſe: for Term of Lit, 
for Years, or at Will, if he reſerve the Reverſion, 
the Feoffor ſhall diſtrain of common Right, thou 
there be no Diſtreſs ſpoken of. But in Caſe a Ma 
make a Feoffment, and that in Fee by Indenture, 
reſerving a Rent, he ſhall not diſtrain for that Rent, 
unleſs a Diſtreſs be expreſly reſerved : And 1! the 
Feoffment be made without a Deed refcrving 3 
Rent, that Reſervation is void in Law, and be 
ſhall have the Rent only in Conſcience, and ſhall 
not diftrain for it. And like Law is where a Gif 
in Tail, or a Leaſe for Ternr of Life is made, tit 
Remainder over in Fee, reſerving a Rent, that 
Reſervation is void in the Law. 
Alſo if a Man ſeiſed of Land for Term of Lit 
granteth away his whole Eftate, reſerving 2 Rent, 
that Reſervation is void in the Law, without it 
be by Indenture ; and if it be by Indenture, 4 
he ſhall not difirein for the Rent, but a Diftrels 


be reſerved, And for Amerciaments in yy 


1 


; CHAPTER K. 139 
1 | the Lord ſhall diſtrain; but for Americaments 


N in a2 Court-Baron he ſhall not diſtrain. 
= Alf if a Man make a Leaſe at Michaelmas for 
z Year, reſerving Rent payable at the Feaſts of 
W the Aununciation of our Lady and Saint Michael 
me Archangel; in that Caſe he ſhall diſtrain for 


F the Rent due at our Lady- day, but not for the Rent 


due at Michaelmas, becauſe the Term is expired. 

= But if a Man make a Leaſe at the Feaſt of 
W Chri/mas, for to endure to the Feaſt of Chri/#- 
nas next following, that is to ſay, for a Year, 
W reſerving a Rent at the aforeſaid Feaſts of the Au- 
nunciatian of our Lady and Saint Michael the 
W Archangel; there he ſhall deſtrain for both the 
W Rents as long as the Term continued, that is to 
W ſay, till that afgreſaid Feaſt of Chr:i/#7as, 


And if a Man hath Land for Term of Life of. 


* Joln at Noke, and maketh a Leaſe for Term of 


WW Years, reſerving a Rent, the Rent is behind, 


and John at Noke dieth; there he ſhall not diſtrain, 


W becauſe his Reverſion is determined. 


= Alf if he to whoſe Uſe Feoffees been ſeiſed 
W maketh a Leaſe for Term of Years, or for Te:m 
of Life, or a Gift in Tail reſerving a Rent; there 
W the Reſervation is good, and the Leſſor ſhall diſtrain. 
And if a Townſhip be amerced, and the Neigh- 


] | bours by Aſſent aſſeſs a certain Sum upon every In- 
babitant, and agree that if it be not paid by ſuch a 


Day, that certain Perſons thereto aſſigned ſhall di- 


W frain; in this Caſe the Diſtreſs is lawful. If 


Lord and Tenant be, and if the Tenant do hold 
of the Lord by Fealty and Rent, and the Lord 
boch grant away the Fealty, reſerving the Rent, 
| and the Tenant atturneth; in this Caſe he that 

Ke Lord may not diſtrain for the Rent, for it is 
A hecome a Rent-ſeck, But if a Man make a Gift 
u Tail to another, reſerving Fealty and certain 
8 . Rent, 
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20 DIALOGUE II 
Rent, and after that he granteth away the Feil 
reſerving the Rent and the Reverſion to himſcl; 
in this Caſe he ſhall diſtrain for the Rent, for the 
Grant of the Fealty is void, for the Fealty cannot 
be ſevered from the Reverſion. Alfo for Heriot- 
ſervice the Lord ſhall diſtrain; and for Heric- 
cuſtom he ſhall ſeiſe, and not diſtrain. Alſo if 
Rent be affigned to make a Partition or Afign- 
ment of Dower legal, he or ſhe to whom the Rent 
is aſſigned may diſtram, And in all theſe Caſe 
- above-faid, where a Man may diftrain, he ma 
not diſtrain in the Night, but for Damage feaſant; 
that is to fay, where Beaſts do Hurt in his Ground 
he may diſtrain in the Night. Alſo for Waſte, 
for Reparations, for Accompts, for Debts upon 
Contracts, or ſuch other, no. Man may lawful 
Ann. c 


. 
¶ The eighth Queſtion of the Student. 
Fa Man do a Treſpaſs, and after make his Ex. 


ecutors, and die before any amends made; whe: 
ther be his Executors bound in Conſcience to 
make Amends for the Treſpaſs, if they have ut 
ficient Goods thereto, though there be no Remec 
againſt them by the Law to compel them. to it! 
Doct᷑. It is no doubt but they are bound there 
in Conſcience, before any other Deed in Charity 
.that they may do for him of their own Devotion, 
Stud. Then would I wit, if the Teſtator made 
Legacies by his Will, whether the Executor be 
bound to do firſt, that is to ſay, to make AmenG 
for the Treſpaſs, or to pay the Legacies, in cl 
they have no Goods to do both? , 
Doct. To pay Legacies: For if they ſhould fir 
make Recompence for the Treſpaſs, and then have 


not: 


ot ſufficient to pay the Legacies; they ſhould 
be taken in the Law as Waſters of their Teſta- 


W ors Goods; for they were not compellable by no 
las to make Amends fer the Treſpaſs, becauſe 
t WW every Treſpaſs dieth with the Perſon; but the 
- WE Legacies they ſhould be compelled by the Law 
- WT Spiitual to fulfil, and fo they ſhould be compel- 


dea to pay the Legacies of their own Goods, and 
bey ſhall not be compelled thereto by no Law ne 
W Conſcience: but if the Caſe were, that he leave - 
W {ficient Goods to do both, then methinketh' 


3 WT they be bound to do both, and that they be bound 
;o make Amends for the Treſpaſs, before they may 
6 WE any other charitable Deed for the Teſtator of 
„ WE their own Mind, as I have ſaid before, except the 


Funeral Expences that be neceſſary, which muſt 
be allowed before all other Things. | 
= Sud, And what the proving of the Teſta- 
W ment? | | | 

= DF, The Ordinary may nothing take by 
W Conſcience therefore, if there be not ſufficient 
ME Goods befides for the Funerals, to pay the Debts, 
and to make Reſtitution, And in like wiſe the 
W Executors. be bound to pay Debts upon a ſimple 
Contract, before any other Deed of Charity that 


ul they may do for the Teſtator of their own Devo- 
e von, though they ſhall not be compelled thereto 
oy the Law. ä . 
Sed. And whether thinkeſt thou that they be 
rity 3 bound todo firſt, that is to fay, to make Amends 
n. bor the Treſpaſs, or to pay the Debts upon a 
ade WE imple Contract? | = 
e Dos, To pay the Debts, for that is certain, 
end and the Treſpaſs is arbitrable. 7 
. $: ug. Then, for the plainer Declaration of this 
| 4 Matter and other like, J pray thee ſhew me thy 
. Mud, by what Law it is, that if a Man make Ex- 


ecutors, 


. ack. a _ 
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ecutors, that the Executors, if they take upon 
them, be bound to perform the Will, and dif 
the Goods that remain for the Teftator? 

Doct. I think that it is beſt by the Lay of 
Fung; £5 ; + 

Stud. And methinketh that it ſhould be rather 
by the Cuſtom of the Realm. 8 

Deg. In all Countries, and in all Lands they 
make Executors. | : 

Stud. That ſeemeth to be rather by a gener] 
Cuſtom, after that the Law and Cuſtom of Proper. 
ty was brought in, than by the Law of Reaſon: 

For as long as all things were in common, there 
were no Executors ne Wills, ne they needed not 
them: and when Property was after brought in, 
methinketh. that yet making of Executors and di. 
poſing of Goods by Will, after a Man's Death, 
followeth not neceſſarily thereupon : for it might 
have been made for a Law, that a Man {ſhould 
have had the Property of his Goods only during 
his Life, and that then, his Debts paid, all his 
Goods to have been left to his Wife and Children, 
or next of his kin, without any Legacies mu- 
king thereof; and fo it might now be ordained by 
Statute, and the Statute good, and not again 

Reaſon. Wherefore it appeareth that Executors 
have no Authority by the Law of Reaſon, but h 


the Law of Man. And by the old Law and 


Cuſtom of the Realm a Man may make Execu- 
tors, and diſpoſe his Goods by his Will, and then 
his Executors ſhall have the Execution thereof 
and his Heirs ſhall have nothing, but if any pat- 
ticular Cuſtom help: And the Executors ſhall al 


ſo have the whole Poſſeſſion and Diſpoſition of al 


his Goods and Chattels, as well real as perſons, 
though no Word be expreſly ſpoken in the Wil 
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0 Actions to recover all Debts due to the Teſ- 
cor, though all Debts and Legacies of the Teſ- 
cor be paid before, and ſhall have the Diſpoſition 
W them to the Uſe of the Teſtator, and not to their 
Pon Uſe. And ſo methinketh that the Authority 
Wo make Executors, and that they ſhall diſpoſe the 
Woods for the Teſtator, is by the Cuſtom of this 
eam: But then, I think, as thou ſayeſt, that 
the Law of God the ſhall be bound to do the 
it, that is, to the moſt Profit of the Soul of their 
. ſtator, where the - Diſpoſition thereof is left to 
Whcir Diſcretion ; and that, I agree well, is to pay 

W'cbts upon Contracts, and to make amends for, 
Wrong done by the Teſtator, though they be not 
ompelled thereto. by the Law and Cuſtom of the 
ealm, if there be none other Debt nor Legacy 
What they be bound to pay by the Law: But if 
o ſeveral Debts be payable by the Law, then 

ich Debt they, mall do firſt in Conſcience, I. 
m ſomewhat in doubt. g 
Doc. Let us firſt know what the Common 

Waw is therein. 
Lad. The Common Law is, That if the Teſta- 

Wor owe 10 J. to two Men ſeverally by Obligation, 
Wr by ſuch other Manner that an Action lieth a- 

Wainſt his Executors thereof by the Law, and he 
W-zveth Goods to pay the one, and not both; that 
Wn that Caſe he that can firſt obtain his Judgment : 
Nainſt the Executors, ſhall have Execution of the 
bole, and the other ſhall have nothing: But to 
lich of them he ſhall in Conſcience owe his Fa- 

our, the Common Law teacheth not. 

De, Therein muſt be conſidered the Cauſe why 
e Debts began, and then he muſt after Conſci- 
ce bear his lawful Favour to him that hath the 
Peareſt e of Debt, ; and if both have like 

Cauſe, 


| 
| 
| 
j 
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Cauſe, then in Conſcience he muſt bear his h. 


vour where is moſt need and greateſt Charity. 


Stud. May the Executors in that Caſe delay 
that Action that is firſt taken, if it ſtand not wil 
ſo good Conſcience to be paid as another Di 
whereof no Action is brought, and procure th 
an Action may be brought thereof, and then u 
confeſs that Action, that he may ſo have Exec. 
tion, and then the Executors to be diſcharged x 
gainſt the other? ” 

Def. Why may he not in that Caſe pay th 


other without Action, and ſo be diſcharge in 


the Law againſt the firſt? - f 

Stud. No verily, for after an Action is taken, tk 
Executor may not miniſter the Goods ſo, but the 
be leave ſo much as ſhall pay the Debt where 
the Action is taken: And if he do not, he hl 
pay it of his awn Goods, except another recon! 


and have Judgment againſt him hanging tht 
Action, and that without Covin. . 


Doct. Then to anſwer to thy Queſtion, I think 
that by Delays that be lawful, as by Eſſoin, In. 
parlance, or by dilatory Plea in Abatement of tix 
Writ that is true, he may delay it: But he my 


plead no untrue Plea to prefer the other to his d. 


But, I pray thee, what is the Law of Lig 
cies, Reſtitution, and Debts upon Contracts, tut 
percaſe ought rather after Charity to be paid that 
a Debt upon an Obligation? What may the F 
vour of the Executor do in theſe Caſes? 

Stud. Nothing: for if they, either perform Le- 
cies, make Reſtitutions, or pay Debts upon Cot 
tracts, and keep not ſufficient to pay Debts which 
they are compelled by the Law to pay, that pale 
taken as a Devaſtaverunt bona Teſtatoris, that & 
ſay, that they have wafted the Goods of their * 

5 8 atv 
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or; and therefore they ſhall be compelled to pay 
e Debts of their own Goods: And fo it is, if 
ey pay a Debt upon an Obligation, whereof the 


fen 

wi WDay is yet to come, though it be the clearer Debt, 
Yb ind that be the more Charity to have it paid. 
tt KF Dea. Yet in that Caſe, if he to whom the Debt 
already owing forbear till after the Day of the 


ther Obligation is paſt, then he may pay him 
Without Danger. 8 Hs 
Stud. That is true, if there be no Action taken 
oon it; and though there be, yet if that Action 
Wnay be delayed by lawful Means, as thou haſt 
Whpoken of before, till after the Day, and that an 
WAtion is taken upon it, then may the Executors 
Weonfeſs the Action, and then after Judgment he 
ay pay the Debt without Danger of the Law. 
Def. Is not that confeſſing of the Action ſo 
one of purpoſe a Covin in the Law? 
Stud. No, verily; for Covin is where the Ac- 

ion is untrue, and not where the Executors bear 


int, e lawful Favour. e 1 EVY be 
In. Da. The Ordinary upon the Accompt in all 
of tie ebe Caſe before rehearſed, will regard much what 
: may Ws beſt for the Teſtator. | ; 


5% Sud. But he may not drive them to Accompt 
5 gainſt the Order of the Common Law. 
1 | ELIE 


HAP. XI. 
C The ninth Queſtion of the Student. 4x 


A Man is indebted to another upon a ſimple 
| Contract in 204, and he maketh his Will, 
ud bequeatheth 20 J. to H. Hart, and dieth, and 
eth Goods to his Executors only to bury 
im with, and to perform the ſaid Legacy, and 
iter the ſaid Executors deliver the Goods of their 
eltator in Performance of the ſaid Bequeſt: 
. G IHE W hether 


146 DIALOGUE 1. 
Whether is he to whom the Bequeſt is ny 
bound in Conſcience to pay the ſaid Debt upon 
the ſimple Contract, to the ſaid H. Hart, or ny 
Dust. Is he not bound thereto by the Lay} 


Stud, No, verily. I 
Doc. And what thinkeſt thou he is in C4, 
ſcience? 5 j 
Stud. I think that he is not bound thereto i 
Conſcience, for he is neither Ordinary, Adni 
niſtrator, nor Executor. And J have not bet 
that any Man is bound to pay Debts of any Ma 
that is deceaſed, but he be one of thoſe this, 
For the Goods that the Teſtator left to the En 
Ecutors were never charged with the Debt, bit 
the Perſon of the Teſtator while he lived was on 
charged with the Debt, and not his Goods; ai 
His Executors, that repreſent his Eſtate after li 
Death, having Goods thereto of the Teſtators, 
be charged alſo with the Debts, and not tle WF 
Goods. And therefore if an Executor give ay 
or ſell all the Goods of the Teſtator, or other 
wiſe waſte them, he that hath the Goods is nt 
charged with the Debts in Law nor Conſcienc 
but the Executors ſhall be charged of their ont 
Goods, And in like wiſe, if John at Nite one 
to A. B. 201. and A. B. oweth to C. D. 200 
and after A. B. dieth inteſtate, baving none otitt 
Goods but the ſaid 201. which the ſaid alu 
Note oweth him; yet the ſaid C. D. ſhall haven 
Remedy againſt the ſaid John at Mole, for it 


ſtandeth not charged to him in Law nor Conſc- Wl F 


ence. But the Ordinary in that Caſe muſt cont 
mit Adminiſtration of the Goods of the faid 4.5. 
and the faid Adminiſtrator muſt levy the Mony 
of the ſaid Fohn at Note, and pay it to the fl 
C. D. and the ſaid John at Note ſhall not pay! 
himſelf, becauſe he is not charged theeewil 


* x : 
— 5 — 


n: And no more methinketh in this Caſe, 
bat he to whom the Bequeſt is made, is neither 
Wcharged to him that the Money was owing to, 
Win the Law or Conſcience. | 


bound to pay Debts before Legacies ; whether it is 
Wy the Law of God, or by the Law of Reaſon, 


i * by the Law of Man, as thou thinkeſt? 


3 fon and by the Law of God. For Reaſon wills 
bat they ſhall do firſt that is beſt for the Teſtator, 
und that is to pay Debts, that their Teſtator is 
bound to pay, before Legacies that he is not bound 
to. And alſo by the Law of God they are 
bound to pay the Debts firſt: For ſith they are 
bound by the Law of God to love their Neigh- 
bour, they are bound to do ſor him that ſhall be 
beſt for him, when they have taken the Charge 
tbereto, as Executors do when they agree to take 
the Charge of the Will of their Teſtator upon them; 
Wand it is better for the Teſtator that his Debts be 
paid, (wherefore his Soul ſhall ſuffer Pain) than 
chat his Legacies be performed, wherefore he 
ball ſuffer no Pain for the performing of them. 

And that is to be underſtood, where the Legacy 
W's made of his own Free- will, and not where it is 


Jide Saying of St. Gregory, the very true Proof of 


e mt 
; le F011 the Deed, But this Man is not in that 


(ade, for he took never the Charge upon him to 
y the Debts of the Teſtator, and therefore he is 
ot bound to them in Law nor Conſcience, as me 
emeth: But rather the Executors ſhould have 
een ware ere they had paid the Legacies, ſeeing, 
lere were Debts to pay. 0s 
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Da. Then ſhew me thy Mind, by what Law it 
as grounded, as thou thinkeſt, that Executors be 


Sad. I think that it is both by the Law of Rea- 


ade as a Satisfaction of any Duty. And after 


* 
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Dot. The Executors might no otherwiſe hat 
done in this Caſe, but to pay the Legacies: I 
them they ſhould have been compelled by the Lay 
18 to have paid, and ſo 
The Law is other- could not have been 9 
wiſe reſolved now, for have paid the Debt upon 
that an Action lies a- Contract, and there 
gainſt the Executor up- they did well in perform. 
on the Aſſumption im- ing of that Legacy; but k 
plied in a ſimple Con- to whom the Legacy vn 
m—_ made ought not to hat 
taken them, but ought i 
Conſcience to have ſuffered them to have gone t 
the Payment of the Debt. And ſith he did nothy 
but took them where he had no Right to then, 
it ſeemeth that when he took them, he took with 
them the Charge in Conſcience to pay the Debt 
For ſith the Executors were compellable by th 
Law to perform that Bequeſt, and not to pay th 
Debt, therefore when they performed that Bequeh 
they were diſcharged thereby againſt him that ti 
Debt was owing to, in the Law and Conſcienq 
and then the Charge reſted upon him that toct 
the Goods, where he ought not in Conſciencet 
have taken tkem: But if it had been a Debt up 
on an Obligation, or ſuch other Debt, whereupon 
Remedy hath been had againſt the Executor) 
the Law, I there ſuppoſe, though that the E 
ecutors had performed the Legacy, that yet he 
whom the Legacy was made and performed, ja 
not been charged in Conſcience to the Paymentd 
the Debt, for the Executors ſtood Kill chat 
thereto of their own Goods; and he to whom tt 
Bequeſt was made was only bound in Conlciend 
to repay that he received to the Execut 15, 
cauſe he had no Right to have received it, for # 
gainſt the Executors he had no Right 2 


mY 2 th * - A { * 1 1 
: TW SY 1 | 
_ * 4 
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" Fund. Then it ſeemeth.in this Caſe, that in like 
or * 


ec he to whom the Bequeſt was made ſhould. 
ay that he received to the Executors, and then 
te . hey to pay it rather than he. 


Pac. The Executors have no farther medling 
Vith it, as this Caſe is: For when they perform- 
A the Bequeſt, they were diſcharged againſt both 
De other in Law and Conſcience: And alſo he to 
Whom the Bequeſt was made ſtood not in this Caſe 


wo Wharzed to the Executors; for againſt them he had 
Title by the Law: And fo this Charge ſtand- 
en n only againſt him that the Debt is owing to. 


\nd the fame Law that is in this Caſe upon a Debt 


/ ee A ee oe R 18 e 
322ͤĩ5?74Z?1 . —ß35? as 
F Pa a n V n K SN LOR * 4 


* pon a Contract, is if the Teſtator had done a 
un Treſpaſ whereupon he ought to have made Re- 
„ itution, that is to ſay, that he to whom the 


Bequeſt. is made, is bound to make the Amends 


838 
8 n 


the 3 4 . . 4 
＋ r the Treſpaſs: For it ſhould be no Diſcharge to 
uch Z um to pay it again to the Executors without th 
+ id it over, and it were uncertain to him whe-. 


er they ſhould pay it or not. And therefore to 
Wc out of Peril, it is neccffary that he pay it him- 
ß, and then he is ſurely diſcharged againſt all Men. 


t uſp | | | 
„ 4 7% ane Queftion of the Student. 

ev Man ſeiſed of certain Land in his De- 
J meſne as of Fee, hath Iſſue two Sons, and 
nt of ech ſeiſed, after whoſe Death a Stranger abateth, 
a4 nd taketh the Profits, and after the eldeſt Son di- 
m tr without Iſſue, and his Brother bringeth an A 
cen WE of Mor tdanceſtor as Son and Heir to his Fa- 
„e not making mention of his Brother, and re- 


Nereth the Land with Damages from the Death 
N This Father, as he may well by the Law: whe- 
an this Caſe is the younger Brother bound in 
| G 3 Conſcience 
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Conſcience to pay to the Executors of the e144 
Brother the Value of the Profits of the ſaid Laut 
that belonged to the eldeſt Brother in his Life, a 
not? 5 
Doct. What is thine Opinion therein? 
Stud. That like as the faid Profits belong 
of Right to the eldeſt Brother in his Life, and tt 
he had full Authority to have releaſed as well th 
Right of the ſaid Land as of the faid Prof 
which Releaſe ſhould have been a clear Bay 
the younger Brother for ever; that the Right 
the ſaid Damages, which be in the Law but! 
Chattel, belong to his Executors, and not to th 
Heir: For no manner of Chattel, neither real n 
perſonal, ſhall not after the Law of the Rely 
deſcend unto the Heir. 
Dact. Thou ſaideſt in the Cafe next before, thi 
it is not of the Law of Reaſon, that a Man hl 
make Executors, and diſpoſe of his Goods by hi 
Will, and that the Executors ſhall have the Goch 
to diſpoſe, but by the Law. of Man; and if it e 
left to the Determination of the Law of Man 
that in ſuch Caſes as the Law giveth ſuch Chatteh 
unto the Executors, they ſhall have good Riit 
unto them, and in ſuch Caſes as the Law taketl 
ſuch Chattels from them, they been rightful 
taken from them: And therefore it is thougft h 
many, that if a Man ſue a Writ of Right of Vai 
of a Ward, that he hath by his own Fee, a 
dieth hanging the Writ, and his Heir ſue a l. 
ſummons, according to the Statute of /:jinn- 
feer 2. and recovereth; that in that Caſe the Hel 
ſhall enjoy the Wardſhip againſt the Executor 
and yet it is but a Chattel, And they take tis 
Reaſon to be, becauſe of the ſaid Statute. And 
ſo it might beordained by Statute, that all Was 
ſhall go to the Heirs, and not to the Executt 


Rigit 
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e h. in this Caſe, fith the Law is ſuch, that 
Land 1 the younger Brother ſhall in this Caſe have an 


| i of Mortdaunceſtor as Heir to his Father, 
50 not making any mention of his elder Brother, and 
recover Damages as well in the Time of his Bro- 
noe F [ther as in his own Time; it appeareth that the 
u giveth the Right of theſe Damages to the 
Ie Her, and therefore no Recompence ought to be 
os W made to the Executors, as me ſeemeth. And it 
1 not like to a Writ of Aiel, where, as I have 
me learned in Latin, (fith our firſt Dialogue) the De- 


+ 1 WT mandant ſhall recover Damages only from the 
„Death of his Father, if he overlive the Aiel: 
And the Cauſe is, for that the Demandant, though 
bis Aiel overlived his Father, muſt of neceſſit 
W make his Conveyance by his Father, and muſt 
u nake himſelf Son and Heir to his Father, and 
1.1 | Couſin and Heir to his Aiel: And therefore in 
chat Caſe if the Father overlived the Aiel, the 
Abator were bounden in Conſcience to reſtore ta 
je RS £2 Executors of the Father the Profits run in his 
Time (for no Law taketh them from him) but o- 
oh therwiſe it is in this Cafe, as me ſeemeth, | 
oi i Stud. If the younger Brother in this Caſe had 
uh entered into the Land without taking any Aſſiſe 
il i of Mertdanceftor, as he might if he would, to 
* whom were the Abator then bounden to make 
i | Reſtitution for thoſe Profits, as thou thinkeſt? 
Doc. To the Executors of the eldeſt Brother: 
m For in that Caſe there is no Law that taketh them 
bom them, and therefore the general Ground, 
let ich is that all Chattels ſhall go to the Execu- 
won, holdeth in that Caſe: But in this Cafe that 
* Ground is broken and holdeth not, for the Rea- - 
n that I have made before. For commonly 
is tbere is no general Ground in the Law ſo ſure, 
ns but it ſalleth in ſome particular Caſe. . 
5 G4 CHAP 
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CHA P. ... 
i The eleventh Queſtion of the Siudeyt 


Stud, 2 ſeiſed of Land in Fee taketh x 
Wife, and after alieneth the Land, 


ng dieth, after whoſe Death his Wiſe aſketh. be 
Dower, and the Alience refuſeth to aſſign it unt 
Her, but after ſhe aſketh her Dower again, and he 


affigneth it unto her: Whether is the Alienee in 
this Caſe bound in Conſcience to give the Wo. 
man Damages for the Profits of the Land after 
her third Part from” the Death of her Huſband, 
or from the firſt Requeſt of her Dower, or nei. 
ther the one nor the other 

Doc. What is the Law in this Caſe? 

Stud. By the Law the Woman ſhall recover no 


Damages; for at the Common Law the Deman- 
dant in a Writ of Dower ſhould never have r. 


covered Damages: But by the Statute of Hin 
i: is ordained, that where the Huſband dieth ſziſed, 
that the Woman ſhall recover Damages, whichis 
underſtood the Profits of the Land ſith the Death 
of her Huſband, and ſuch Damages as ſhe hath by 


the forbearing of it. But in this Caſe the Huf- 


band died not ſeiſed, wherefore ſhe ſhall recover 


no-Damages by the Law. 
Doc. Yet the Law is, that immediately aſter 


* Death of her Huſband the Wife ought of Ripht 
to have her Dower, if ſhe alk it; . her 


Huſband die not ſeiſed. 


Stud. That is true. 


- Def. And ſith ſhe ought to have her Dover 


from the Death of her Husband, it ſeemeth that 


fhe ought in Conſcience to have alſo the Profts 
from the Death of her Huſband, though ſhe hate 


no Remedy to come to them by the Law: For 
methink- 


CHAPTER: XML. 263 
kbechinketh that this Caſe is like to a Caſe that 
W (ou putteſt in our firſt Dialogue in Latin, the 
W cventeenth Chapter, That if a Tenant for Term 
ol Life be diſſeiſed and die, and the Diſſeiſor dieth, 
and his Heir entreth and taketh the Profits, and 


ainſt the Heir, as he ought to de by the Law, 
that in that Caſe he ſhall recover no Damages by 
the Law: And yet thou didft agree, that in that 
Caſe the Heir is bound in Conſcience to pay the 
Y to the Demandant; and fo methink- 
ech in this Caſe that the Feoffee ought in Con- 


W Death ſhe ought to have her Dower. 


W diately after the Death of her Husband, yet ſhe 
can lay no Default in the Feoffee till ſhe demand 
ber Dower upon the Ground, and that the Tenant 
be not there to aſſign it, or if he be there, that 
be will not aſſign it: For he that hath the Poſſeſſion 
Nef Land whereunto any Woman hath Title of 
W Dower, hath good Authority. as againſt her to 
W take the Profits till ſhe require her Dower; for 
WT every Woman that demandeth Dower affirmeth 
W the Polleſhon of the Tenant as againft her: And 
W therefore although ſhe- recover by Action, ſhe 
leaveth the Reverſion alway in him againſt whom 
be recovereth, though he be a Diſleifor, and 
W bringeth not the Reverſion by her Recovery to 
him that hath Right, as other Tenants for Term 


Terant in a Writ of Dower, where the Huſband 
We died ſeiſed, if he appear the firſt Day, may ſay, 
to excuſe himſelf of Damages, that he is, and 
WH Times hath been ready to yield Dower if it 
had been demanded : And fo he ſhall not be re- 

6 ceived 


atter he in the Reverſion recovereth the Lands a- 


WT ſcience to pay the Damages from the Death of 
ber Husband, ſeeing that immediately after his 


Stud. Though ſhe ought to be indowed imme- 


. 
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Wo! Lite do. And for this Reaſon it is that the 
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ceived to do in a Writ of Coſinage, neither in de 
Caſe that thou remembreſt above; for in bod 
Caſes the Tenants be ſuppoſed by the Writ to 
Wrong-doers, but it is not ſo in this Caſe; wy 
ſo methinketh it is clear that the Feoffee in thi 
_ Caſe ſhall never be bound by Law nor Conſcieng 
to yield Damages for the Time that paſſed befor 
the Requeſt, but for the Time after the Requeſt 
greater Doubt: Howbeit ſome think him ther 
not bound to yield Damages, becauſe his Tit 
is good, as is faid before, and that it is her De 
fault that ſhe brought not her Action. 
Doc. As unto the Time before the Requel[ 
hold me content with thine Opinion, ſo that le 
aſſign the Dower when he is required: But whe 
he refuſeth to aſſign it, then I think him bound 
in Conſcience to yield Damages for both Tins 
though the ſhall none recover by the Law, Ai 
frürſt, as for the Time after the Refuſal, it ; 
peareth evidently, that when he denied to ally 
her Dower he did againſt Conſcience ; for he di 
not that he ought to have done by the Law, it 
as he would ſhould have been done to him; a 
ſo after the Requeſt he holdeth her Dower fran 
her wrongfully, and ought in Conſcience to ji 
Damages therefore, And as to the Default tix 
thou affigneſt in her, that ſhe took not her Acta 
that ſorceth little; for Actions need not but vet 
the Party will not do that he ought to do of Rig 
and for that he ought of Right to have done, ai 
did it not, he can take no Advantage. And thet 
as to the Damages before the Requeſt, methinb 
eth him alſo bounden to pay them; for when k 
was required to aſſign Dower, and refuſed, it # 
peareth that he never intended to yield DW" 
frem the beginning, and ſo he is a Wrong. de 


in his own Conſcience, And moreover, i 
Conic. ** 
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Huſband die ſeiſed, the Law is ſuch, that if the 
W Tcnant refuſe to aſſign Dower when he is requi- 
ned, wherefore the Woman bringeth a Writ of 
Dower againſt him, that in that Caſe the Woman 
ſhall recover Damages as well for the Time before 
W the Requeſt as after; and yet he ought not in that 
E Caſe, after thine Opinion, to have yielded any 
Manner of Damages, if he had been ready to 
affign Dower when it was demanded, as ſome 
W think here. PO | 8 
FS rad. The Cauſe in the Cafe that thou haſt put 
W is, for that the Statute is general, that the De- 
W mandant ſhall recover Damages where the Huſ- 
band died ſeiſed, and that Statute hath been al- 
W way conſtrued, that where the Tenant may not 
ay that he is and hath been ready alway to yield 
= Dower, Sc. that the Demandant fhall recover 
Damages from the Death of her Huſband, But 
in that Caſe there is no Law of the Realm that 
belpeth for the Demandant, neither Common 
W Law nor Statute, And furthermore, though it 
might be proved by his Refuſal, that he never in- 
8 tended from the Death of the Huſband to aſſign 
ber Dower ; yet that proveth not but that he had 
W good Right to take the Profits of her third Part 
ber the Time, as well as he had of his own two 
Parts, till Requeſt be made, as is aforeſaid : And 
Wi methinketh that, notwithſtanding the Denial, 
eis not bound to yield Damages in this Caſe, 
but for the Time of the Requeſt, and not for the 
Time before, B 5 
Def, For this Time I am content with thy 
Reaſon, Pe 7 


CHAP, 
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. 
De twelfth Queſtion of the Student, 
Stud. A Man ſeiſed of certain Lands, knowin 
n that another hath good Right and T. 
tle to them, levieth a Fine with Proclamation, t 
the intent he would extinct the Right of theo- 
ther Man, and the other Man maketh no Clin 
within the five Years : Whether may he that le 
vied the Fine hold the Land in Conſcience, x 
JJ... ] K(7ͤ 8 
Doc. By this Queſtion it ſeemeth that thou dof 
agree, that if he that levied the Fine had no Knoy- 
ledge of the other Man's Right, that his Right 
mould then be extincted by the Fine in Conſcience, 
Stud. Yes, verily ; for thou didſt ſhew a fe- 
ſonable Cauſe why it ſhould be fo, in our fu 
Dialogue in Latin, the twenty-fourth Chapter, s 
there appeareth. But if he that levied a Fine, and 
that would extin& the Right of another, kney 
that the other had more Right than he, then | 
doubt therein : For I take thine Opinion in tix 
firſt Dialogue to be underſtood in Conſciency 
where he that would extin& former Rights byſuch 
a Fine by Proclamation, knoweth not of 2 
former Title, but for his more Surety, if ai 
ſuch former Right be, taketh the Remedy tht 
is ordained by the Lax. FE 
' Dot. Whether doſt thou mean in this Ci 
that thou putteſt now, that he that hath Regt 
knoweth of the Fine, wilfully letting the fit 
Years paſs without Claim, or that he knowetl 
not any thing of the Fine > : 5 
Stud. I pray thee let me know thine Opinion i 


both Ca es, and whether thou think that he 1 
; 14 
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W jth Right be barred in either of the ſaid Caſes 
W } Conſcience, as he is by the Law, or not? 
Dif, I will with good-will hereafter ſhew thee 
my Mind therein: But at this Time I pray thee 
give a little ſparing, and proceed now for this 
Time to ſome other Queſtion, | 


| OO OPS 
¶ The thirteenth Queſtion of the Student. 


Sud. A Man ſeiſed of certain Lands in Fee hath 
II a Daughter, which is his Heir apparent, 
W the Daughter taketh an Huſband, and they have 
Iſſue; the Father dieth ſeiſed, and the Huſband 
as ſoon as he heareth of his Death goeth toward 
| the Land to take Poſſeſſion, and before he can 
come there, his Wife dieth: Whether ought he to 
| have the Land in Conſcience for Term of his Life 
as Tenant by the Curteſy, becauſe he hath done 


that in him was to have had Poſſeſſion in his Wife's 


Life, fo that he might have been Tenant by the 
Curteſy according to the Law; or that he ſhall 
neither have it by the Law nor Conſcience ? _ 
Doct. Is it clearly holden in the Law that he 
| ſhall not be Tenant by the Curteſy in this Caſe, 
| becauſe he had not Poſſeſſion in Deed ? 3 
Stud. Vea verily, and yet upon a Poſſeſſion in 
= Law a Woman ſhall have her Dower ; but no 
Man ſhall be Tenant by the Curteſy of Land 
without his Wife have Poſſeſſion in Deed. _. 
Dat. A Man ſhall be Tenant by the Curteſy 
of 2 Rent though his Wife die before the Day of 
Payment, and in like wiſe of an Advowſon though 
ſhe die before the Avoidance. ” 
Stud, That is truth; for the old Cuſtom and 
Maxim of the Law is, that he ſhall be fo : * 
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of Land there is no Maxim that ſerveth hin, 
but his Wife have Poſſeſſion in Deed, 
Doc. And what is the Reaſon that there i 
ſuch a Maxim in the Law of the Rent and of de 
Advowſon, rather than of Land, when the Hul. 
band doth as much as in him is, to have Poſt. 
fion, and cannot: 

Stud. Some aſſign the Reaſon to be, becauſe i 
is impoſſible to have Poſſeſſion in Deed of the Rent 
or of Advowſon, before the Day of Payment of 
the Rent, or before the Avoidance of the Advowſon. 
| Deg. And ſo it is impoſſible that he ſhould hare 

Poſſeſſion in Deed of Land, if his Wife die ſo ſoon 
that he may not by a Poſſibility come to the Land 
— his Father's Death, and in her Life, as te 

ſe is. 5 

Stud. The Law is ſuch as I have ſhewed thee ME 
before: And I take the very Cauſe to be, for that 
there is a Maxim ferveth for the Rent and the Ad- 
vowſon, and not for the Lands, as I have ſaid 
before; and, as it is faid in the eighth Chapter of 
our firſt Dialogue, it is not alway neceſſary to aflign 
a Reaſon or Conſideration why the Maxims of the 
Law of England wege firſt ordained and admitted 
for Maxims ; but it ſufficeth that they have been 
always taken for Law, and that they be neither 
contrary to the Law of Reaſon nor to the Law of 
God, as this Maxim is not; and therefore, if the 
Huſband in this Caſe be not holpen by Conſcience, 
he cannot be holpen by the Law. 

Docs. And if the Law help him not, Conſci- 
ence cannot help him in this Caſe: For Conſcience 
muſt always be grounded upon ſome Law; and i 
cannot in this Caſe be grounded upon the Law of 
| Reafon nor upon the Law of God; for it is not di- 

realy by thoſe Laws that a Man ſhall be Tenant 
by Curteſy, but by the Cuſtom of the Realm; and 


therefole 


| 1 ſcience never reſiſteth the Law of Man, nor ad- 
Ein it lf directly againſt the Law of Reaſon 


| work in any particular Caſe againſt the ſaid Laws, 
zs it may do, and yet the Law good, as it ap- 


= S. 5 A ©” 


the Law of Reaſon or by the Law of God: And 
then ſometime there is Remedy given to execute 


al Caſes; for ſometime it ſhall be referred to the 
| Conſcience of the Party, and upon this Ground 


= by the Common Law, that there is no Title by 
| Conſcience. There be divers other Caſes, where- 


verſion be granted unto one, but there is no At- 
= tornment, or if a new Rent be granted by Word 
= without Deed; there is no Remedy by Conſci- 


= az => =, 6&1  & 


b \ Conſideration of Money, or ſuch other. And in 
| fimple maketh a Will thereof, that Will is void 


| Priority, and taketh Eftate again, and dieth, (his 
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thing have in this Caſe by Conſcience ; for Con- 
deth nothing to it, but where the Law of Man 


cannot be called a Law, but a Corruption; or 
where the general Grounds of the Law of Man 


peareth in divers Places in our firſt Dialogue in 
Latin; or elſe where there is no Law of Man 
provided for him that hath Right to a thing by 


- 
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that in Conſcience, as by a Subpœna, but not in 
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(that is to ſay) that when there is no Title given 


of I ſhall put ſome for an Example: As if a Re- 
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ence, unleſs the ſaid Grants were made upon 


« 
— 
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like wiſe where he that is ſeiſed of Lands in Fee- 


— 
N 


in Conſcience, becauſe the Ground ſerveth not 
for him whereby the Conſcience ſhould take Effect, 
that is to ſay, the Law. And if the Tenant 
make a Feoffment of the Land that he holdeth by 
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Heir within Ape) the Lord of whom the Land 
was firſt holden by Priority ſhall have no Remedy 
for the Body by Conſcience; for the Law that 


. ² Q OE 6: 
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firſt was with him, is now againſt him, and ther. 
fore Conſcience is altered in like wiſe as the Lay 
altereth. And divers and many Caſes like hein 
the Law, that were too long to rehearfe noy, 
And thus methinketh, that if the Law be as thay 
ſayeſt, the Huſband in this Cafe hath neither 
_ wy the Law nor. Conſcience. 


ace c H A P. _— 
- C 7 be fourteenth Queſtion of the Student 


Stud. A Rent is granted to a Man in Fee » 
perceive of two Acres of Land, andaf- 
ter * Grantor enfeoffeth the Grantee of one of 
the ſaid Acres: Whether is the Whole Rent extindt 
thereby in Conſcience, as it is in the Law? 
Doc. This Caſe is ſomewhat uncertain : For 
it appeareth not whether the Grantor enfeoffed him 


on 'Truſt, or that he gave the Acre to him of hi 
mere Motion to the Uſe of the ſaid Feoffee; or 
elſe that the Feoffment was made upon a Bargain: 


And if it were but only a Feoffment of Truſt, then 


I think the whole Rent abideth in Conſcience, 
though it be extincted in Law. And firſt, That 
it continueth in that Caſe in Conſcience for the 
Part that the Grantee hath to the Uſe of the Gran- 
tor, it is evident, for he may take the Profits of 
the Land, and it is againſt Conſcience that he 

ſhould. ice both. And in like wiſe it abideth in 
Conſcience for the Acre that remaineth in the 
Hands of the Grantor, though it be extinct in the 
Law ; For there was a Default in the Grant! 
that he would make a Feoffment to the Grant, 
as well as there was in the Graiitee to take it; and 
it is no Conſcience that of his own Default he 


_ take ſo great Avail, to be diſci. arged oo 
who 


— S. 7 8 


EiteCtual to the Grantees? Whether it be by the 


en SI 
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4 hole Rent, ſeeing that the Feoffment was made 
| 1 his own Uſe. And if the Feoffment were made 
| upon a Bargain, and a Contract between them, 


then it is to ſee whether they remembred the Rent 


in their Bargain, or that they remembred it not; 


and if they remembred it in their Bargain and 
Contract, then Conſcience muſt follow the Bar- 
gain: And thus, If they agreed that the Gran- 


tee ſhould have the Rent after the Portion in the 
other Acre, then by Conſcience he ought to have 
it, though it be extincted in the Law; and if 
W they agreed that the whole Rent ſhould be extinct, 
and made their Price according, then it is extinct 
in Law and Conſcience; and if they clearly for- 
got it, and made no mention of it, or, for lack 


Jof Cunning, took the Law to be, that it ſhould 


continue in the other Acre after the Portion, 


and made their Price according, pondering only 
the Value of the Acre that was ſold, then me- 


thinketh it doth continue in Conſcience after the 


Portion; and if the Feoffment were made to the 
Uſe of the Grantee, then it ſeemeth the whole 
Rent is extinct in Law and Conſcienccge. 


Stud, Then take this to be the Caſe, that is 


to lay, That the Feoffment was made to the Uſe 
S 


Doc. What is thine Opinion therein? 
dͤtud. Then the Rent ſhould abide in Conſcience 


W after the Portion of the Acre remaining in the 
Hands of the Grantor, notwithſtanding it be ex- 


tinct in the Law. | f a 
Doc. Then ſhew me thine Opinion in tis that 


I ſhall aſk thee: Of what Law is it, that Grants 
Wo! Rent, and of ſuch other Profits out of Lands 


may be made, and that they ſhall be good and 


Law 
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162 DIALOGUE I. 
Law of Keaſon, or by the Law of God, or h 


mie Cuſtom and Law of the Realm? 


Stud. I think it is by the Law of Reaſon: Fur 
by the ſame Reaſon that a Man may give ayy 
all his Lands, he may, as it ſeemeth, give Way 
the Profits thereof, or grant a Rent out of th 
Land, if he will. 

Dee. But then by what Law is it that a Ma 
may give away his Lands? I trow by none other 
Law but by the Cuſtom of the Realm; for by Su. 
tute all Alienations and Grants of Lands may be 
Prohibited; and then that Reaſon proveth nat 
that Grants of the Profits of Land or of a Rent 
ſhould be good, becauſe he may alien the Land 
if Alienation of Land be by Cuſtom, and not h) 

the Law of Reaſon, as I ſuppoſe it is, whereof! 
have touched ſomewhat in our firſt Dialogue in 
Latin, the nineteenth Chapter. And alſo if Grant 
ſhould have their Effect by the Law of Reaſon, 
then Reaſon would they ſhould be good by the on- 
ty Word of the Grantor, as well as by his Dex; 
and that is not fo, for without Deed the Grant 
of Rent is void in Law; and fo methinketh 
that Grants have their Effects only by the Lav 
of the Realm. | | 

Stud. Admit it be ſo, what meaneſt thou 
thereby? [ 

Def. J ſhall ſhew thee hereafter, as I ful 
| ſhew thee the Cauſe why I think the Rent | 
extinct in Conſcience as well as in Law. And 
firſt, as I take it, the Reaſon why it is extind 
in the Law, is becauſe the Rent by the fi 
Grant was going out of both Acres, and was nn 
going Part out of the one Acre, and Part out 

the other, but the whole Rent was going out a 
both; and then when the Grantee of his o 
Folly will take Eſtate in the one Acre, * 


bat Acre be diſcharged, then the other Acre alſo 
muſt bediſcharged, unleſs it ſhould be apportioned ; 
Ind the Law will not that any Apportionment 
W (ould be in that Caſe, but rather inſomuch as 
the Party hath by his own Act diſcharged the 
one Acre, the Law diſcharged alſo the other, ra- 


F contrary to the Form of the Grant: For this 
Rent beginneth all by the Act of the Party; and, 


vun Right, Wherefore it is not favoured in the 
| Law, as a Rent-ſervice is: And then methinketh, 


W of Reaſon, that Grants of Rent ſhould be made 
cout of Land, but by Cuſtom and Law of the 
Realm, as I have ſaid before, that ſo in like 
viſe it remaineth te the Law and Cuſtom of the 
Realm, to determine how long ſuch Rents ſhall 


W to be void, 1 ſuppoſe that ſo doth Conſcience 


the Law of Reaſon or the Law of God, as it is 
not in this Caſe. For in this Caſe, he that taketh 
| the Feoffment hath Profit by the Feoffment, and 
W knoweth that he hath ſuch a Rent out of the Land, 

| and that this Purchaſe ſhould extinct it, whereby 
it appeareth that he aſſented unto the Law, 
| Whereto he was not compelled, and that is his 
| own Act and his own Default fo to do, which 
ball extinct his whole Rent as well in Conſcience 
as in Law, But if he have no Profit of the Land, 
or be ignorant that he hath ſuch a Rent out of the 
| Land, which is called Ignorance of the Deed, or 


bis whole Rent thereby, which is called Inorance 
Conſcience after the Portion, 
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ther than to ſuffer the other Acre to be charged 
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2s | have heard, it is called, I Rent againſt com- 


| That foraſmuch as it is not grounded by the Law - 
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continue. And when the Law judgeth ſuch Rent 
alſo, except the Judgment of the Law be againſt 
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if he be ignorant that the Law would extinct 
| of the Law, then methinketh it remaineth in 
Stud, 
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164 DIALOGUE II. 
Stud. Ignorance of the Law or of the Deed help 
eth not but in few Caſes in the Law of England 
Dad. And therefore it muſt be reformed by 
Conſcience, that is to ſay, by the Law of Rea. 
fon. For when the general Maxims of the Lay 
be in any particular Cafes againſt the Law of 

Reaſon, as this Maxim feemeth to be, becauſe it 
excepteth not them that be ignorant, though it 

be an Ignorance invincible ; then doth it not a- 

gree with the Law of Reaſon. 2 

Stud, Methinketh that Ignorance in this Caſe 
helpeth little. For when a Man buyeth any Land, 
or taketh it of the Gift of any other, he taketh 
it at his Peril, fo that if the Title be not good, Ig- 
norance cannot help, for the Buyer muſt beware 
what he buyeth : And fo in this Caſe, if the ta- 
king of an Acre ſhould extinct the whole Rent in 

Conſcience, if he were not ignorant, ſo methink- 

eth it ſhould in like wiſe extin& it alſo, though 
he be ignorant of the Law or of the Deed; for 
every Man muſt be compelled to take Notice of 
his own Title, and out of what Land his Rent 
is going, and ſo methinketh Ignorance 1s but 
little to be confidered in this Caſe. 

Doc. If a Man buy Land, or taketh it of the 
Gift of another, it is Reaſon that he take it 
with the Peril, though he be ignorant that anc- 
ther hath Right; for it were not ſtanding with 
Reaſon that his Ignorance ſhould extinct the Right 
of another : But in this Caſe there is no doubt of 
the Right of the Land, but all-the doubt is how 
the Rent ſhall be ordered in Conſcience, if be 
that hath the Rent take part of the Land: And 
therein is great Diverſity between him that & 
ignorant in the Law, and him that knoweth the 
Law, and knoweth well alſo that he hath a Rent 
out of the Land, and other. For I put _ N 
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aſced Counſel of the Grantor himſelf therein, and 
| he ſaying as he thought, told him, That the ta- 
king of the one Acre ſhould not extin& the Rent 
but for the Portion, and fo he thinking the Law 
to be, took the other Acre of his Gift: Is it not 
reaſonable in that Caſe, that the Ignorance ſhould 
Gave the Rent in Conſcience? + F 

Stud. Yes, for there the Grantor himſelf is 
Party to his Ignorance, and in manner the Cauſe 
thereof, „ 5 
Doct. And methinketh all is one if any other 
had ſhewed him ſo, or if he aſked no Counſel at 
all; for methinketh it ſufficeth in this Caſe that 


hard in this Caſe to prove the Rent ſhould be ex- 
tinct in Conſcience, though he knew it ſhould 
be extinct in the Law, than to prove that it 
continueth in Conſcience after the Portion, if 
| he be ignorant; and thou thy ſelf wert of the ſame 
Opinion, as it appeareth in the Beginning of this 
reſent Chapter. But if the Opinion were true, 
it would be hard to prove but that the ſaid general 
Maxim were wholly againſt Reaſon, and then it 
were void. But I have ſufficiently anſwered 
thereto, as me ſeemeth, and that it is extinct in 
the Law and alſo in Conſcience, except Ignorance 
help it to be apportioned. And moreover, for- 
aſmuch as Apportionment is ſuffered in the Law, 


tee, becauſe no Default can be aſſigned in him; 
| ſome think no Default can be aſſigned in him 
in Conſcience, when he is ignorant of the Law 
or of the Deed, though ſuch Ignorance do not 
| excuſe in the Law of the Realm. 8 5 fn 

| Stud, I am content with thy Opinion in this 
Schalf at this Tim. 8 
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he be ignorant of the Law: For why? it is more 


| where Part of the Land deſcendeth to the Gran- 
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CHAP v0. 
| © The fifteenth Queſtion of the Sud. 


Man granteth a Rent-charge out of ty 
Acres of Land, and after the Grantor en. 
feoffeth H. H. in one of the ſaid two Acres to th 
Uſe of the ſaid H. H. and of his Heirs, and afte 
the ſaid H. Hart, intending to extinct all the Rent 
cauſeth the faid Acre to be recovered againſt hin 
to his own Uſe in a Writ of Entry in le Pr, i 
the Name of the Grantee and of others, after th 
common courſe, the Grantee not knowing of it, 
and by Force of the ſaid Recovery the other De. 
mandants enter, and die living the Grantee, 6 i 
that the Grantor is ſeiſed of all by the Survivor 
to the Uſe of the ſaid H. H. whether is the faid 
Rent extinct in Conſcience in part, or in al, 
or no Part? N 1 
Doc. J am in doubt of the Law in this Caſe 
Stud. In what Point? . 
Dat. Whether the whole Rent be going out 
of the Acre that remaineth in the Hands of tie 
Grantor, becauſe the Grantee cometh to tie 
Land by way of Recovery; or that it ſhall b 
extinct in Law but aſter the Portion, becauk 
the Grantee hath not the Acre to his own Uk; 
or that the whole Rent ſhall be extinct in the Lav! 
Stud. The Rent cannot be whole going out d 
the Acre that the Grantor hath: For this Recv 
very is upon a feigned Title; and the Grants) 
becauſe he is a Stranger to it, ſhall be well receive 
to falſifie it. But if the Recovery had been up! 
a true Title, then it had been as thou ſaycſt; ! 
the Grantee recover the one Acre againſt tl 
Grantor upon a true Title, the Grantor — 


che whole Rent out of the Land that remaineth 
in his Hand. And as to the Uſe, it maketh no 
Matter to the Grantor as to the Law in whom the 
vue be; for the Poſſeſſion without the Uſe extin - 
gulheth the whole Rent as againſt him in the Law, 
ther in the Grantee. 

Dali. Then methinketh that the ſaid Henry 
Hurt is bound in Conſcience to pay the Grantee 
the Rent after the Portion of that Acre that was 


fits of the Land? v4 eh | 
Stad. Then of whom ſhall he have the other 
Portion of his Rent? | 
| Dz#, Is the Law clear that the Acre that the 


, 60 | 
ir WW Grantor hath ſhall be in this Caſe diſcharged in 


the Law? | 

Stud. I take the Law ſo, | 

Doct. And what in Conſcience? 

| Stud, As againſt the Grantor, methinketh al- 
ſo it is extinct in Conſcience, for the Reaſon that 


out thou haſt made in the 16th Chapter. For it is 
f tic all one in Conſcience in this Caſe as againſt the 
the WWGrantor whether the Recovery were to the Uſe of 
Ee Grantee or not, eſpecially ſeeing that the 
cut WWGrantor is not privy to the Recovery: For the 
Uk; BU nity of Poſſeſſion is the Cauſe of Extinguiſhment 
av” Wot the Rent againſt the Grantor, both in Law and 
ut of Conſcience, wheteſoever the Uſe be. But if the 
deco: C rantor hath been privy to the Cauſe of the Ex- 


inguiſhment, as he was in the Caſe that I put in 


civel We lat Chapter, where the Grantor enfeoffed the 
upon grantee of one of the Acres to the Uſe of the 
ſt; it antee; there it is not extin& in Conſcience in 
| tit Mat Acre that remaineth in the Hands of the 


tantor, though it be extincted in the Law, be- 
| 45 cauſe 
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as well as if the Poſſeſſion and Uſe were both joined 


recovered; for it cannot ſtand with Conſcience 
that he ſhould loſe his Rent, and have no Pro- 


wack 
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cauſe he was privy to the Extinguiſhment himſelf 
But he is not in this Caſe, and therefore it is ex. 
tinct againſt him in Law and Conſcience, An 
therefore methinketh that the Grantee ſhall in 
| Conſcience have the whole Rent of the ſaid Hmy 
Hart, that cauſeth the ſaid Recovery to be hu 
in his Name, for in him was all the Default. But 
it is to be underſtood, that in all the Caſes where 
it is faid before in this Chapter, or in the Chante 
next before, that the Rent is extinct in the Lay, | 
and not in Conſcience, that in ſuch Caſe all th 
Remedies that the Party might firſt have had fx 
the Rent at the Common Law by Diftreſs, 4. 
ſiſe, or otherwiſe, are determined, and the Pary 
that ought to have the Rent in Conſcience ſuil 
be driven to ſue for his Remedy by Sulpœnd. 
De#. J am content with thy Conceit in thi 
Matter for this Time, 
VIII. 
De faxteenth Queſtion of the Studnt, 
Stud. AN Villein is granted to a Man for Tem 
of Life, the Villein purchaſeth Land 
to him and to his Heirs, the Tenant for Term d 
Life entereth: In this Caſe by the Law he ſhall 
enjoy the Lands to him and to his Heirs; wht 
ther ſhall he do ſo in like wiſe in Conſcience! 
Do#. Methinketh it firſt good to ſee wi eth 
it may ſtand with Conſcience, that one Man my 
claim another to be his Villein, and that he miſ 
take from him his Lands and Goods, and put l 
Body in Priſon if he will: It ſeemeth he Joveth f 
his Neighbour as himſelf that doth fo to him. 
Stud. That Law hath been ſo long uſed in ti 
Realm and in other alſo, and hath been ami 


ted fo long in the Laws of this Realm, and - W 
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ers other Laws alſo, and hath been affirmed by 
Biſhops, Abbots, Priors, and many other Men 
both Spiritual and Temporal, which have taken 


Advantage by the ſaid Law, and have ſeiſed the 
Lands and Goods of their Villeins thereby, and 


10 call it their right Inheritance ſo to do; that I think 
zu it not good now to make doubt, ne to put it in 
ber Argument, whether it ſtand with Conſcience, or 


not? And therefore I pray thee, admitting the 
Law in that Behalf to ſtand in Conſcience, ſhew 


| the me thine Opinion in the Queſtion that I have made. 
1 for Doc. Is the Law clear, that he that hath the 
Af. Vilein but only for Term of Life, ſhall have the 
Lands that that Villein purchaſeth in Fee to 
(hall him and to his Heirs? | 


Stud. Yes verily, I take it ſo. 2 

Dock. J ſhould have taken the Law otherwiſe: 
For if a Seigniory be granted to a Man for Term 
of Life, and the Tenant attourn, and after the 
Land eſcheat, and the Tenant for Term of Life 
entereth, he ſhall have there none other Eſtate in 
the Land than he had in the Seigniory: And me- 


Tem thinketh that it ſhould be like Law in this Caſe, 
Land and that the Lord ought to have in the Land but 
umd bach Eſtate as he hath in the Villein. 

- fhal Stud. The Caſes be not alike: For in the Cafe 
whe er the Eſcheat the Tenant for Term of Life of the 
ce! deigniory hath the Lands in Lieu of the Seigniory, 
ether rat is to fay, in the Place of the Seigniory, and 
n me the deigniory is clearly extinct: But in this Caſe 


be hath not the Land in lieu of the Villein, for 


e MI 8 

1 e ſhall have the Villein ſtill as he had before, but 
th u bach the Lands as a Profit come by Means of 
; te Villein, which he ſhall bave in like Caſe as 
in th ad ein had them, that is to ſay, of all Goods 
aan Chattels he ſhall have the whole Property, 
in 6 ad of a Leaſe for Term of Years he ſhall have 


"=" the 


1 
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the whole Term, and for Term of Life he {ja 
have the ſame Eſtate, the Lord ſhall have in te 
during the Life of the Villein, and of Land in Per. 
ſimple, and of an Eſtate-tail that the Villein hath 
the Lord ſhall have the whole Fee-ſimple, although 
he had the Villein but only for Term of Years, ſo 
that he enter or ſeiſe according to the Law befor 
the Villein alien, or elſe he ſhall have nothing, 

Doe. Verily, and if the Law be fo, I think 
Conſcience followeth the Law therein. For ad- 
mitting that a Man may with Conſcience hayes. 
nother Man to be his Villein, the Judgment of the 
Law in this Caſe (as to determine what Eſtate the 
Lord hath in the Land by his Entry) is neither + 
gainſt the Law of Reaſon nor againſt the Lay of 
God, and therefore Conſcience muſt follow the 
Law of the Realm. But I pray thee let me make 
a little Digreſſion, to hear thine Opinion in aro- 
ther Caſe ſomewhat pertaining to the Queſtion, 
and it is this: If an Executor have a Villein that 
his Teſtator had for Term of Years, and he pur- 
chaſeth Lands in Fee, and the Executor enteretl 
into the Land, what Eſtate hath he by his Entry? 

Stud. A Fee-ſimple, but that ſhall be to tix 
Behoof of the Teſtator, and ſhall be an Aſet 
in his: Hands. __- | 

Da. Well then, Iam content with thy Con. 
ceit at this Time in this Caſe, and I pray the 
proceed to another Queſtion. 

Stud. Foraſmuch as it appeareth in this Ca: 
and in ſome other before, that the Knowledge d 
the Law of England is right neceſſary for the good 
ordering of Conſcience; I would hear thine C. 
pinion, if a Man miſtake the Law, what Dat- 
ger it is in Conſcience for the miſtaking oj it. 

Dz#. I pray thee put ſome Caſe in certain there 


of that thou doubteſt in, and I will with good 4 


CHAPTER XIX. 171 


bes thee my Mind therein, or elſe it will be 
the ſomewhat long or it cannot be plainly declared, 
ke. and I would not be tedious in this Writing. 

it 8 | ; „ ; 

„. ſeventeenth Queſtion of the Student. 
_ Cad. Man hath a Villein for Term of Life, 
* 1 the Villein purchaſeth Lands in Fee, 
. ss in the Caſe of the laſt Chapter, and the Tenant 
22 for Term of Life entereth, and after the Villein 
te (iet; he in the Reverſion pretending that the Te- 


nant for Term. of Life hath nothing in the Land 
but for Term of Life of the Villein, aſketh Coun- 
ſe! of one that ſheweth him that he hath good 


the Right to the Land, and that he may lawfully en- 
ke ter, and through that Counſel he in the Rever- 
ng ſion entereth, by Reaſon of the which Entry great 
jon Suits and Expences follow in the Law, to the 
tha great Hurt of both Parties: What Danger is this 
pu. to him that gave the Counſel ? 
reth Doct. Whether meaneſt thou that he that gave 
oi the Counſel gave it willingly againſt the Law, or 
tle that he was ignorant of the Law? 8 
[i | Stud, That he was ignorant of the Law: For if 
he knew the Law, and gave Counſel to the con- 
don. tbary, I think him bound to Reſtitution, both to 
thee bim againſt whom he gave the Counſel, and alſo 


to his Client, (if he would not have ſued but for 
his Counſel) of all that they be damnified by it. 

| Do. Then will I yet farther aſk thee this Que- 
tion; Whether he of whom he aſked Counſel 
gave himſelf to Learning, and to have Knowledge 
of the Law after his Capacity? Or that he took 
upon him to give Counſel, and took no Stud 
competent to have Learning? For if he did fo, I 
ills he be bounden in Conſcience to Reſtitution 
| + 2 of 
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of all the Coſts and Damages that he ſuſtained 9 
whom he gave Counſel, if he would not have ſug 
but through his Counſel, and alſo to the othe 
Party. But if a Man that hath taken ſuffcient 
Study in the Law miſtake the Law in ſome Pon 
that is hard to come to the Knowledge of, hej 
not bounden to ſuch Reſtitution, for he hath dons 
that in him is: But if ſuch a Man knowing the 
Law give Counſel againſt the Law, he is bound 
in Conſcience to Reſtitution of Coſts and Dams. 
ges, (as thou haſt ſaid before) and alſo to mike 
amends for the untruth. 
Stud. What if he aſk Counſel of one that be 
| knoweth is not learned, and he giveth him Coun- 
fe] in this Caſe to enter, by. Force whereof he 
entereth? _ 2 
Doct. Then be they both bound in Conſcience 
to Reſtitution; that is to ſay, the Party, if he h 
ſum̃cient, and elſe the Counſellor, becauſe he i. 
ſented and gave Counſel to the Wrong. 
Stud. But what is the Counſellor in that Caf 
bounden to him that he gave Counſel to? 
Dee. To nothing: For there was as much De. 
fault in him that aſked the Counſel as in him that 
gave it; for heaſked Counſel of him that be knew 
was ignorant: And in the other was Default fi 
* the Preſumption, that he would take upon hin 
to give Counſel in that he was ignorant in. 
Stud. But what if he that gave the Counls 
knew not but that he that aſked it had Truſt il 
him, that he could and would give him go 
Counſel, and that he aſked Counſel for to ori 
well his Conſcience, howbeit that tle Truth ws 
that he could not ſo do? | 
Doc. Then is he that gave the Counſel bout 
den to offer to the other Amends, but yet der 
ther may not take it in Conſcience, oy 


0 
* XJ (4; "oe 
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y he would take it, though he have no Right to 
it, except the World be well amended. 

| Dif, What thinkeſt thou in that Amendment? 
Stud. I truſt every Man will do now in this 
World as they would be done to, ſpeak as they 
think, reſtore where they have done wrong, refuſe 
Money if they have no Right to it, though it be of- 
fered them, do that they ought to do by Conſcience, 
| and though that they cannot be compelled to it by 
no Law; and that none will give Counſel but that 
| they ſhall think to be according to Conſcience, and 
W it they do, to do what they can to reform it, and 
not to intermit themſelves with.ſuch Matters as 
they be ignorant in, but in ſuch Cafes to fend 
them that aſk the Counſel to other that they 
ſhall think be more cunning than they are. 

Dif. It were very well if it were as thou haft 
ſaid, but, the more pity, it is not alway ſo; and 
eſpecially there is great Default in Givers of Coun- 
fel; For ſome, for their own Lucre and Profit, 
give Counſel to comfort other to ſue that they 
know have no Right, but I truſt there be but 
ee of them; and ſome for Dread, ſome for Fa- 


rations, and to have as much done for them ano- 
upon them to give Counſel in that they be igno- 


will not withdraw that they have miſdone, for 
they think it ſhould be greatly to their Rebuke; 
and ſuch Perſons follow not this Counſel, that 
Haith, That we have unaduiſedly done, let us with 
good Advice revoke again. 

Stud. And if a Man give Counſel in this Realm 
alter as his Learning and Conſcience giveth him, 


Stud, That were ſomewhat perillous; for hap- 
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vour, ſome for Malice, and ſome upon Conſide- 
[ther Time to hide the Truth. And ſome take 


© Fant in, and yet when they know the Truth, 
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174 DIALOGUE u. 
and regardeth the Laws of the Realm, giveth he 
n TE: - þ 
Dae. If the Law of the Realm be not in tha 
_ Caſe againſt the Law of God, nor againſt the 
Law of Reaſon, he giveth good Counſel: Fer 
every Man is bound to follow the Law of the 
Country where he is, fo it be not againſt the (ai 
Laws; and ſo may the Caſes be, that he may 
bind himſelf to Reſtitution, 
Stud. At this Time I will no farther trouble 
— — 


xx. | 
©C The eighteenth Quęſtien of the Studeat, 


I F a Man of his meer Motion give Lands to f 
Hart, and to his Heirs, by Indenture, upon: 
Condition, that he ſhall yearly at a certain Day, 
pay to John at Stile out of the fame Land acertain 
Rent, and if he do not, that then it ſhould be 
lawful to the ſaid F. at Stile to enter, &c, if tie 
Rent in this Caſe be not payed to F. at Stil, whe- 
ther may the ſaid John at Stile enter into the Land 
by Conſcience, though he may not enter by tie 
Eat: ; | | 
Doc. May he not enter in this Caſe by tie 
Law, fith the Words of the Indenture be thatle 
ſhall enter? T 
Stud. No verily; for there is an ancient Mau- 
im in the Law, that no Man ſhall take Advantage 
in a Condition, but he that is Party or Privy to the 
Condition; and this Man is not Party or Privy, 
wherefore he ſhall have no Advantage of it. 
Doc. Though he can have no Advantage of its 
Party, yet becauſe it appeareth evidently that ti: 
Intent of the Giver was,. That if he were 
payed of the Rent, that he ſhould have the Land 


it 


F 
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it ſeemeth that in Conſcience he ought to have it, 
though he cannot have it by the Law. : 

Stad. In many Caſes the Intent of the Party is 
void to all Intents, if it be not grounded accord- 
ing to the Law: And therefore if a Man make a 
Leaſe to another for Term of Life, and after of 
his meer Motion he confirmeth his Eſtate for. 
Term of Life to remain after his Death to ano- 
| ther and to his Heirs; in this Cafe that Remain- 
| deris void in Law and Conſcience: for by the 
| Law there can no Remainder depend upon an E- 
| fate, but that the ſame Eſtate beginneth at the 
ſame Time that the Remainder doth; and in this 
Caſe the Eſtate began before, and the Confirma- 
tion enlarged not his Eſtate, nor gave him no new 
Eſtate. But if a Leaſe be made to a Man for 

| Term of another Man's Life, and after the Leſ- 
for only of his mecr Motion confirmeth the Land 
to the Leſſee for the Term of his own Life, the 
Remainder over in Fee; that is a good Remainder 
in the Law and Conſcience. And fo methinketh 
the Intent of the Party ſhall not be regarded in 
V IT 
Ded. And in the firſt Caſe that thou haſt put, 
methinketh though it paſs not by way of Grant 
of that, yet ſhall it paſs as by the. way of Re- 
| mainder of the Reverſion; for every Deed ſhall 
be taken moſt ſtrong againſt the Grantor, and the 
taking of a Deed in this Caſe is an Attornment 
in itſelt. £7 
Stud. That cannot be, for he in the Remainder 
is not Party to the Deed, and therefore it cannot 
be taken by the way of Grant of the Reverſion ; 
for no Grant can be made but to him that is Part 
| © the Deed, except it be by way of Remainder. 
And therefore if a Man make a Leaſe for Term 
| of Life, and after the Leſſor grant to a Stranger 
N44 that 
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176 DIALOGUE u. 
that the Tenant for Term of Life ſhall have the 
Land to him and to his Heirs, that Grant is vod 
if it be made only of his meer Motion witty, 
Recompence. And in like wiſe, if a Man mz 
a Leaſe for Term of Life, and after grant the Ne. 
verſion to one for Term of Life, the Remainde 
over in Fee, and the Tenant atturneth to hin 
that hath the Eſtate for Term of Life only, in 
tending that he only ſhould have Advantage of 
the Grant; his Intent is void, and both fhal 
take Advantage thereof, and the Attornment {hal 
be taken good, according to the Grant. And þ 
in this Caſe, though the Feoffor intended, that i 
the Rent were not payed, that the Stranger ſhoull 
enter; yet becauſe the Law giveth him no Ent 
in that Caſe, that Intent is void, and the ſame 
Stranger ſhall neither enter into the Land by Lay 
nor Conſcience, | 
Do#. What ſhall then be done with that Land, 
as thou thinkeſt, after the Condition broken? 
Stud. I think the Feoffor in this Caſe may lau- 
fully re-enter; for when the Feoffment was made 
upon Condition that the Feoffee would pay a 
Rent to a Stranger, in thoſe Words. is conclude 
in the Law, that if the Rent were not paid to 
the Stranger, that the Feoffor ſhould re-enter; 
For thoſe Words, pon Condition, imply fo much 
in the Law, though it be not expreſſed, And 
then when the Feoffor went farther, and ſaid that 
if the Rent were not paid, that the Stranger 
ſhould enter, thoſe Words were void in the Lay; 
and ſo the Effect of the Deed ſtood upon the fit 
Words, whereby the Feoffor may re-enter in Lay 
and Conſcience: But if the firſt Words had not 
been conditional, I would have holden it the greet! 


Doubt, 
Dif, 


| Uſe this Feoffment ſhall be taken. 


* * 
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Dock. I pray thee put the Caſe thereof in certain 


with ſuch Words as be not conditional, that I may 


the better perceive what thou meaneſt therein, 


CHAS: ax 
¶ The nineteenth. Dueſtion of the Student. 


Man maketh a Feoffment by Deed indented; 
and by the ſame Deed it is agreed, That the 
Feoffee ſhall pay to A. B. and to his Heirs a certain 


Rent yearly at certain Days, and that if he pay 


not the Rent, then it is agreed that A. B. or his 
Heirs ſhall enter into the Land; and after the 
Feoffee payeth not the Rent: Then the Queſtion 
is, Who ought in Conſcience to have this Land 
and Rent? 85 : 

De. Ere we argue what Conſcience will, let 


| us know firſt what the Law will therein. 


Stud.] think that by the Law neither the Feof- 


| for ne yet the faid A. B. ſhall ever enter into 
| the Land in this Caſe for Non-payment of the Rent,. 
| for there is no Re-entry in this Caſe given to the. 


Feoftor for not Payment of the Rent, as there 
is in the Caſe next before, and the Entry 
that is given to the ſaid A, B. for. not Payment 


thereof is void in the Law, becauſe he is eſtrange 


to the Deed, as it appeareth alſo in the next Chap- 
ter before. And therefore methinketh that the 
greateſt Doubt in this Caſe is, to ſee to: what 

Dif, There appeareth in this Caſe, as thou haſt 
put it, no Conſideration ne Recompence given to- 


! — i * 
| tie Feoffor, whereupon any Uſe may be derived: 


And if the Caſe be ſo indeed, and the Feoffor de- 
cared never his Mind therein, to what Uſe {hall 


it then be taken? 


= 5 | Saul. 
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Stud. I think it ſhall be taken to be to the Is 
of the Feoffee, as long as he payeth the Rent. 
For there is no Reaſon why the Feoffee ſhoull 
be buſied with Payment of the Rent, having ng. 
thing for his Labour: Ne it may not convenient 
be taken that the Intent of the Feoffor was ſo, ex. 
cept he expreſſed it; and then it muſt be taken 
that he intended to recompence the Feoffee fix 
the Buſineſs that he ſhould have in the Payment 
over, and by the Words following his Intent an. 

peareth to be fo, as methinketh; for if the Rent 
were not payed, he would that A. B. ſhould enter, 
and fo it ſeemeth he intended not to have any Ui 
himſelf, And thus, me ſeemeth, this Caſe ſhoull 
vary from the Common Cafe of Uſes; that is . 
ſay, if a Man ſeiſed of Land make a Feoffment 
thereof, and it appeareth not to what Uſe the Feof. 
ment was made, ne it is not upon any Bargain 
or other Recompence, then it ſhall be taken tobe 
to the Uſe of the Feoffor; except the contra 
can be proved by ſome Bargain, or other like; 
or that his Intent at the Time of the Delivery dt 
Seiſin was expreſſed that it ſhould be to the Uf 
of the Feoffee or of ſome other; and then it ſhal 
go according to his Intent: But in this. Cate me- 
thinketh it ſhall be taken that his Intent was, 
That it ſhould firſt be to the Uſe of the Feofize, 
for the Cauſe before rehearſed, except the con. 
trary can be proved; and fo that Knowledge d 
the Intent of the Feoffor is the greateſt Certeu- 
ty for Knowledge of the Uſe in this Caſe, as mt 
ſeemeth. But when the Feoffor goeth farther, 
and ſaith, That if the Rent be not paid, tht 
then the ſaid - 4. B. ſhould enter into the Land; 
then it appeareth that his Intent was, that the 
Rent ſhould ceaſe, and that A. B. ſhould enter 


into the Land: And though he may not by thoſe 
ps Word 
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Words enter into the Land after the Rules of the 
Law, and to bave Free-hold, yet thoſe Words 
| fem to be ſufficient to prove that the Intent of 
| the Feoffor was, that he ſhould have the Uſe of 
| the Land: For fith he had the Rent to his own Uſe, 
and not to the Uſe of the Feoffor ; ſo it ſeemeth 
| he ſhall have the Uſe of the Land that is aſſigned 
to him for the Payment of the Rent. 
Dock. But I am ſomewhat in doubt, whether 
| he had the Rent to his own Uſe: For the Intent 
of the Feoffor might be, that he ſhould pay the 
| Rent for him to ſome other, or ſome other Uſe 
might be appointed thereof by the Feoffor. 
Stud. If ſuch an Intent can be proved, then 
the Intent muſt be obſerved: But we be in this 
| Caſe to wit to what Uſe it ſhall be taken, if the 
| Intent of the Feoffor cannot be proved; and then 
methinketh it cannot be otherwiſe taken, but it 


i ſhall be to the Uſe of him to whom it ſhould be 
an i | paid, For though it be called a Rent, yet it is 
ke; | no Rent in Law, ne in the Law he ſhall never 


W have Remedy for it, though it were aſſigned to him 
| and to his Heirs without Condition, neither by Di- 
| ſtreſs, by Aſſiſe, by Writ of Annuity, nor other- 
wiſe; but he ſhall be driven to fue in the Chan- 
cery for his Remedy: And then when he ſueth in 
the Chancery, he muſt ſurmiſe that he ought to have 
it by Conſcience, and that he can have no Remedy 
por it in the Law. And then, ſith he hath no Reme- 
dy to come to it but by the way of Conſcience, it 
| ſeemeth it ſhall be taken, that when he hath reco- 


and that to his own Uſe, without the contrary 
can be proved: And if the contrary can be proved, 
and that the Intent of the Feoffor was, that he 
ſhould difpoſe it for him as he ſhould appoint, 
then hath he the Rent in Uſe to another Uſe, and 
| | / | g | 10 


vered it, that he ought to have it in Conſcience, 
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ſo one Uſe ſhould be depending upon another 
Uſe, which is ſeldom ſeen, and ſhall not be in- 
tended till. it be proved: And fo, ſith no Matter 
is here expreſſed, methinketh the Rent ſhall be taken 
to be to the Uſe of him that it is paid to, and the 
Land in like wiſe that is appointed to him for not 
Payment of the ſaid Rent ſhall be alſo to his Uſe: 
How thinkeſt thou will Conſcience ſerve therein? 

Do#. I think that as thou takeſt the Law now, 
that Conſcience (in this Caſe) and the Law be al 
one: For the Law ſearcheth the ſame Thing in 
this Caſe, to know the Caſe that Conſcience doth, | 

that is to fay; the Intent of the Feoffor, And 
therefore I would move thee farther in one Thing, 

Stud. What is that? 

Doc. That fith the Intent of the Feoffor ſhal! 
be ſo much regarded in this Caſe, why it ought 
not alſo to be as much regarded in the Caſe that 
is in the laſt Chapter next before this where the 
| Words be conditional, and give the Feoffor a Ti- 

tle to re-enter. For methinketh, that though 

the Feoffor may in that Caſe re-enter for the Con- 
dition broken, that yet aſter this Entry he ſhall 
be ſeiſed of the Land after his Entry to the Uſe of 
him to whom the Land was affigned by the ſaid 
Indenture for lack of Payment of the Rent, be- 
cauſe the Intent of the Feoffor ſhall be taken to 
be ſo in that Caſe as well as in this. And I pray 
thee let me know thy Mind what r thou 
putteſt between them? 

Stud. Thau driveſt me now to a narrow Di- 
verſity, but yet I will anſwer thee therein as well 
as I can. 

Dot. But firſt, ere thou ſhew me that Diver- 
ſity, I pray thee ſhew me how Uſes began, and 
why ſo much Land hath been put in Uſe in this 
Realm as hath been. 1 

tuds 
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Stud. I will with n will ſay as methinketh 


therein, 


CHAP. XXII 


| 0 How Uſes of Land firſt began, and by wwhat 
Law; and the Con why fo much Land is 
Put in Uſe. wy 


Ses were reſerved by a ſecondary Conclu- 
ſion of the Law of Reaſon in this Manner: 
When the general Cuſtom of Property, whereby 
every Man knew his own Goods from his Neigh- 
bours, was brought in among the People, it fol- 
loweth of Reaſon, that ſuch Lands and Goods as 
a Man had, ought not to be taken from him but 
by his Aſſent, or by Order of a Law: And then 


ſith it be ſo, that every! Man that hath Lands hath 


hereby two Things in him, that is to ſay, the Poſ- 
ſeſſion of the Land, which after the Law of Eng- 
lond is called the Frank ne or the Free- 
hold, and the other is Authority to take thereby 


the Profits of the Land; wherefore it followeth, | 


that he that hath Land, and intendeth to give 
only the Poſſeflion and Freehold thereof to ano- 
ther, and keep the Profits to himſelf, ought in 
Reaſon and Conſcience to have the Profits, ſee- 


ing there is no Law made to prohibit, but that in 


Conſcience ſuch Reſervation may be made. And 


fo when a Man maketh a Feoffment to another, 


and intendeth that he himfelf ſhall take the Pro- 


fits; then the Feoffee is ſaid ſeiſed to his Uſe that 


ſo enfeoffed him, that is to fay, to the Uſe that 
he ſhall have the Poſſeſſion and Freehold thereof, 
as in the Law, to the Intent that the Feoffor tha!l 
take the Profits. And under this Manner, as J 
ſuppoſe, Uſes of Land firſt began. 

| | DoF, 
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Doct. It ſeemeth that the reſerving of ſuch Uſe 
is prohibited by the Law: For if a Man make 2 
Feoffment, and reſerve the Profits, or any Part 
of the Profit, as the Graſs, Wood, or ſuch other; 
that Reſervation is void in the Law: And me- 
thinketh it is all one to ſay, that the Law judgeth 
ſuch a Thing, if it be done, to be void, and that 
the Law prohibiteth that the Thing ſhall not be 
done, | | | | | 

Stud. Truth it is, that ſuch Reſervation is void 
in the Law, as thou ſayeſt: And that is by Reaſon 
of a Maxim in the Law, that willeth that ſuch Re- 
ſervation of Part of the ſame Thing ſhall be judged 
void in the Law. But yet the Law doth not prohi- 
bit that no ſuch Reſervation ſhall be made, but if it 
be made it judgeth of what Effect it ſhall be; that 
to fay, that it ſhall be void: And fo he that ma- 
keth ſuch Reſervation offendeth no Law thereby, 
ne breaketh no Law thereby,_and therefore the Re- 
ſervation in Conſcience is good. But if it were 
prohibit by Statute that no Man ſhould make 
fuch a Reſervation, ne that no Feoffment of Truſt 
ſhould be made, but that all the Feoffments ſhould 
be to the Uſe of him to whom Poſſeſſion of the 
Land is given; then the Reſervation of ſuch Uſes 
againſt the Statute ſhould be void, becauſe it were 


ga againſt the Law: And yet ſuch a Statute ſhould 


not be a Statute againſt Reaſon, becauſe ſuch Uſes 
were firſt grounded and reſerved by the Law of 
Reaſon; but it ſhould prevent the Law of Reaſon, 
and ſhould-put away the Conſideration whereupon 
the Law of Reaſon was grounded before the 
Statute made. And then to the other Queſtion, 
that is to ſay, Why ſo much Land hath been put 
in Uſe? it will be ſomewhat long, and peradven- 
ture to ſome tedious, to ſhew al the Cauſes par- 

ticularly: But the very Cauſe why the Uſe re. 
5 mained 


%, 
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mained to the Feoffor, notwithſtanding his own 
Feoffment or Fine, and ſometime notwithſtanding 


2 Recovery againſt him, is all upon one Conſide- 


ration after the Cauſe and Intent of the Gift, 
Fine or Recovery, as is aforeſaid. 
Del. Though Reaſon may ſerve that upon a 
Feoffment a Uſe may be reſerved to the Feoffor 
by the Intent of the Feoffor againſt the Form of 
his Gift, as thou haſt ſaid before; yet I marvel 
much how an Uſe may be reſerved againſt a Fine, 
that is one of the higheſt Records that is in the 
Law, and is taken in the Law of fo high Effect, that 
it ſhould make an end of all Strifes; or againſt a 


Recovery, that is ordained in the Law for them 


that be wronged to recover their Right by. And 


methinketh, that great Inconvenience and Hurt 


may follow, when ſuch Records may fo lightly 
be avoided by a ſecret Intent or Uſe of the Par- 


ties, and by a nude and bare Averment and Mat- 


ter in Deed, and ſpecially fith ſuch a Matter in 
Deed may be alledged that is not true, whereby may 
riſe great Strife between the Parties and great 
Confuſion and Uncertainty in the Law. But, ne- 
vertheleſs, fith our Intent is not at this Time to 
treat of that Matter, I pray thee touch ſhortly 
ſome of the Cauſes, why there hath been ſo many 


Perſons put in Eſtate of Lands to the Uſe of others 
as there have been; for, as I hear ſay, few Men 


be ſole ſeiſed of their own Land. | 
Stud. There have been many Cauſes thereof, 


of the which ſome be put away by divers Sta- 


tutes, and ſome remain yet. Wherefore thou ſhalt 


underſtand, that ſome have put their Land in 
Feoffment fecretly, to the Intent that they that 
have Right to the Land ſhould not know againſt 
whom to bring their Action, and that is ſomewhat 
remedied by divers Statutes that give Actions againſt 


Pernors 
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Pernors and Takers of the Profits. And fone. 
time ſuch Feoffments of Truſt have been made 
to have Maintenance and bearing of their Feoffee; 
which peradventure were great Lords or Rulers in 
the Country: And therefore to put away ſuch 
Maintenance, treble Damages be given by Statute 
againſt them that make ſuch Feoffments for Main- 
tenance. And ſometime they were made to the 
Uſe of Mortmain, which might then be made 
without Forfeiture, though-it were prohibited that 


the Free-hold might not be given in Mortmain: 


But that is put away by the Statute of R. 2. And 
ſometime they were made to defraud the Lords of 
Wards, Reliefs, Heriots, and of the Lands of 
their Villeins : But thoſe Points be put away by 
divers Statutes made in the Time of King H. the 
Ith. Sometime they were made to avoid Execu- 
tions upon a Statute-Staple, Statute-Merchant, 
and Recogniſance : And Remedy is provided for 
that, that a Man ſhall have Execution of all 
ſuch Lands as any Perſon-1s ſeiſed of to the Uſe of 
him that is ſo bound at the Time of Execution 
ſued, in the 19th Yearof H. 7. And yet remain 
F colfments, Fines, and Recoveries in Uſe for 
many other Cauſes, in manner as many as there 
did before the faid Eſtatute. And one Cauſe why 
they be yet thus uſed is, to put away "Tenancy 
by the Curteſie and Titles of Dower, Another 
Cauſe is, for that the Lands in. Uſe ſhall not be 
put in Execution upon a Statute-Staple, Statute- 
Merchant, nor Recogniſance, but ſuch as be in 
the Hands of the Recogniſor at the Time of the 
Execution ſued. And ſometime: Lands be put in 
Uſe, that they ſhould not be put in Execution 
upon a Writ of Extend: facias ad valentiam. And 
ſometime ſuch Uſes be made that he to whose 
Uſe, Sc. may declare his Will. thercon : And 
; | ſome- 


PI * — re 
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ſometime for Surety of divers Covenants in In- 
dentures of Marriage and other Bargains. And 
theſe two laſt Articles be the chief and principal 
Cauſe why ſo much Land is put in Uſe. Alſo 
Lands 1 in Uſe be not Aﬀets neither in a Frmedon, 


nor in an Action of Debt againſt the Heir: Ne 


they ſhall not be put in Execution by an Elegit 
ſued upon a Recovery, as ſome Men ſay. And 
theſe be the very chief Cauſes, as I now remem- 
ber, why ſo much Land ſtandeth in Uſe as there 
doth: And all the ſaid Uſes be referved by the 


Intent of. the Parties underſtood or agreed be- 
tween them, and that many Times directly againſt 
the Words of the men: Fine, or Recovery: 


And that is done * the Law of Reaſon, as is 
aforeſaid. 

Dock. May not a Uſe be aſſigned to a Stranger 
as well as to be reſerved to the Feoffor, if the 
Feoffor ſo appointed it upon his Feoffment? 


Stud, Yes, as well, and in like wiſe to the 


Feoffee, and that upon a free Gift, without 


any Bargain or Recompence, if the Feoffor ſo will. 
Doct. What if no Feoffment be made, but 


that a Man grant to his Feoffee, that from hence- 


forth he ſhall ſtand ſeiſed to his own Uſe ? Is not 
that Uſe changed, though there be no Recompence? 

Stud, I think yes, for there was an Uſe in e 
before the Gift, which he might as lawfully give 
away, as he might the Land if he had it in 
Poſſeſſion. 

Doct. And what if a Man being ſeiſed of Land 
in Fee, grant to another of his meer Motion, 
without Bargain or Recompence, that he from 
thenceforth ſhall be ſeiſed to the Uſe of the other; 
Is not that Grant good ? 

Stud. I ſuppoſe that it is. not good; for, as 
I take the Law, a Man cannot commence an 


Uſe 
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have had the Land to his own Uſe, if he might 
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Uſe but by Livery of Seiſin, or upon a Bargain 

as ſome other Recompence, _ „ 
Do#, I hold me contented with that thou haſt 


ſaid in this Chapter for this Time; and I pray 


thee, ſhew me what Diverſity thou putteſt be- 
tween thoſe two Caſes that thou haſt before fe. 
hearſed in the 2oth Chapter and in the 21f 


* 


Chapter of this preſent Book. - 


Stud. I will with Good-will, 


HAP.  XXIM. 

De Diverſity betzween two Caſes berafier 
following, whereaf one is put in the 20!) 
Chapter, and the other in the 21/1 Chapter 

_ of this preſent Book. 


. HE firſt Caſe of the ſaid two Caſes i; 

this, A Man maketh a Feoffment by a 
Deed indented, upon a Condition that the Feoffee 
ſhall pay certain Rent yearly to a Stranger, &c. 
and if he pay it not, that it ſhall be lawful to the 
Stranger to enter into the Land. In this Caſe, 
I faid before in the 20th Chapter, that the Stran- 
ger might not enter, becauſe that he was not 
privy unto the Condition. But I faid, that in 


that Caſe the Feoffor might lawfully re-enter by 


the firſt Words of the Indenture, becauſe they 
imply a Condition in the Law, and that the other 
Words, that is to ſay, That the Stranger ſhould 
enter, be void in Law and Conſcience. And 
therefore I ſaid farther, That when the Feoffor 
had re-entered, that he was ſeiſed of the Land to 
his own Uſe, and not to the Uſe of the Stranger, 
though his intent at the making of the Feoffment 
were, That the Stranger, after his Entry, ſhould 


have 
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have entered by the Law. And the Cauſe why 
7 think that the Feoffor was ſeiſed in that Caſe 
to his own Uſe I ſhall ſhew thee afterward. The 
| ſecond Caſe is this; a Man maketh a Feoffment 
in Fee, and it is agreed upon the Feoffment, That 
the Feoffor ſhall pay a yearly Rent to a Stranger, 
and if he pay it not, that then the Stranger ſhall 
enter into the Land. In this Caſe J ſaid, as it 
appeareth in the ſaid twenty-firſt Chapter, that 
if the Feoffor paid not the Rent, that the Stranger 
ſhould have the Uſe of the Land, though he may 
not by the Rules of the Law enter into the Land. 
And the Diverſity between the Caſes methinketh 
to be this. In the firſt Caſe it appeareth, as I 
have ſaid before in the ſaid twentieth Chapter, that 
the Feoffor might lawfully re- enter by the Law 
for not Payment of Rent; and then when he en- 
'tered according, he by that Entry avoided the 
firſt Livery of Seiſin, inſomuch that after the 
Re-entry he was ſeiſed of the Land of like Eſtate 
as he was before the Feoffment; and ſo remaineth 
nothing whereupon the Stranger might ground 
his Uſe, but only the bare Grant or Intent of 
the Feoffor, when he gave the Land to the 
Feoffee upon Condition that he ſhould pay the 
Rent to the Stranger, and if not, that it ſhould 
be lawful to the Stranger to enter: For the Feoff- 
ment is avoided by the Re-entry of the Feoffor, 
as I have ſaid before: And as I faid in the laſt 
Chapter, as I ſuppoſe, a nude or bare Grant of 
him that is ſeiſed of Land is not ſufficient to be- 
gin an Uſe upon. 5 
Doct. A bare Grant may change an Uſe, as thou 
thy ſelf agreed in the laſt Chapter: Why then may 
not an Uſe as well begin upon a bare Grant ? 
Stud. When a Uſe is in eſſe, he that hath the 
Ute may of his meer Motion give it away, if he 
will, 
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will, without Recompence, as he might the Land, 
if he had it in Poſſeſſion: But I take it for 3 
Ground, that he cannot ſo begin an Uſe with- 
out Livery of Seiſin, or upon a Recompence. or 
Bargain. And that there is ſuch a Ground in 
the Law, that it may not ſo begin, it appeareth 
thus. It hath been alway holden for Law, That 
if a Man make a Deed of Feoffment to another, 
and deliver the Deed to him as his Deed, that in | 
this Caſe he to whom the Deed is delivered hath 
no Title ne meddling with the Land afore Livery 
of Seiſin be made to him, but only that he may 
enter and occupy the Land at the Will of the 
Feoffor, And there is no Book ſaith that the 
Feoffee in that Caſe is ſeiſed thereof, before Li- 
> very to the Uſe of the Feoffee. And in like 
wiſe, if a Man make a Deed of Feoffment of two 
Acres of Land that he in two Shires, intending 
to give them to the Feoffee, and maketh Livery 
of Seiſin in the one Shire, and not in the other; 
in this Caſe it is commonly holden in Books, That 
the Deed is void to the Acre, where no Livery is 
made, except it lie within that View, ſave only 
that he may enter and occupy at Will, as is afore- 
faid: And there is no Book that ſaith that the 
Feoffee ſhould have the Uſe of the other Acre; for 
if an Uſe paſſed thereby, then were not the Deed 
void unto all Intents; and yet it appeareth by 
the Words of the Deed, that the Feoffor gave the 
Lands to the Feoffee, but for lack of Livery of 
Seiſin the Gift was void: And ſo methinketh 
it is here, without Livery of Seiſin be made ac- 
cording. But in the ſecond Caſe of the ſaid two 
Caſes, the Feoffor may not re-enter for Non- 
payment of the Rent, and ſo the firſt Livery of 
Seiſin continueth and ſtandeth in effect; and 


thereupon the firſt Uſe may well begin and take _ | 
| | CC 


£ ) 
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£4 in the Stranger of the Land, when the Rent 
'; not paid unto him according to the firſt Agree- 
ment. And ſo methinketh that in the firſt Caſe 
the Uſe is determined, becauſe the Livery of Sei- 
ſin whereupon it commenced is determined; and 
that in the ſecond Caſe the Uſe of the Land 
taketh effect in the Stranger for not Payment of 
the Rent by the Grant made at the firſt Livery, 
which yet continueth in his Effect: And this me- 
thinketh is the Diverſity between the Caſes. | 

Doct. Yet, notwithſtanding the Reaſon that 
thou haſt made, methinketh that if a Man ſeiſed 
| of Lands make a Gift thereof by a nude Pro- 
miſe, without any Livery of Seiſin or Recompence 
to him made, and grant that he ſhall be ſeiſed to 
his Uſe, that though the Promiſe be void in Law, 
that yet nevertheleſs it muſt hold and ſtand good 
in Conſcience and by the Law of Reaſon, For 
one Rule of the Law of Reaſon is, That we 
may do nothing againſt the Truth: And ſith the 
Truth is, That the Owner of the Ground hath 
granted that he ſhall be ſeiſed to the Uſe of the 
other, that Grant muſt needs ſtand in Effect, or 
elſe there is no Truth in the Grantor, 

Stud. It is not againſt the Truth of the Gran- 
tor in this Caſe, though by the Grant he be 
not ſeiſed to the Uſe of the other; but it pro- 
veth that he hath granted that the Law will not 
warrant him to grant, wherefore his Grant is void. 
But if the Grantor had gone farther and ſaid, 
That he would alfo ſuffer the other to take the 
Profits of the Lands without Lett or other Inter- 
ruption, or that he would make him Eſtate in the 
Land when he ſhould. be required ; then I think 
in thoſe Caſes he were bound in Conſcience, b 
that Rule of the Law of Reaſon that thou haſt 


remembred, to perform them, if he intend to 


be bounden by his Promiſe; for elſe he ſhould 60 
againſt his own Truth, and againſt his own Pro- 
miſe. But yet it ſhall make no Uſe in that 
Caſe, nor he to whom the Promiſe is made ſha! 
have no Action in. the Law upon that Promiſe 
though it be not performed ; for it is called 1 
the Law a Nude or naked Promiſe. And thus, 
methinketh, that in the firſt Caſe of the ſaid two 
Caſes, the Grant is now avoided in the Law h 
the Re- entry of the Feoffor, and that the Feoffor 
is not bounden by his Grant neither in Law nor 
Conſcience: But in that ſecond Caſe he is bound, ſo 
that the Uſe paſſeth from him, as I have ſaid before, 
Doc. I hold me content with thy Conceit for 
this Time, but I pray thee ſhew me ſomewhat 
more at large what is taken for a nude Contract, or tr 
naked Promiſe, in the Laws of England, and where 
an Action may lie thereupon, and where not. 
Stud. I will with Good-will ſay as methinketh 
therein. f 


e HAT r. te 


6 | What is a nude Contract, or naked Promiſe, 65 
after the Laws of England, and whether 
any AHclion may lie thereon. © 


Fa it is to be underſtood, that Contracts 
be grounded upon a Cuſtom of the Realm, 
and by the Law that is called Jus gentium, and 
not directly by the Law of Reaſon: For when 
all things were in common, it needed not to have 
Contracts, but after Property was brought in, 
they were right expedient to all People, fo that 2 
Man might have of his Neighbour that he had vi 
| not of his own; and that could not be lawiully 

but by his Gift, by way of Lending, Concord, , m 


gans and Sales be called Contracts, and be made 
by Aſſent of the Parties upon Agreement between 
them, of Goods or Lands, for Money, or for o- 


ther Recompence, but only of Money uſual, for : 


Money uſual is no Contract. Alſo a Concord is 


properly upon an Agreement between the Parties 


with divers Articles therein, ſome riſing on the 


one Part, and ſome on the other. As if John at 


$:i]e letteth a Chamber to Henry Hart, and it is 
farther agreed between them, That the ſaid 


| Henry Hart ſhould go to board with the ſaid John 


at Stile, and the ſaid Henry Hart to pay for the 
Chamber and Boarding a certain Sum, &c, this 
is properly called a Concord; but it is alſo a Con- 
tract, and a good Action lieth upon it, How- 
beit it is not much argued in the Laws of England 
what Diverſity is between a Contract, a Concord, 
a Promiſe, a Gift, a Loan, or a Pledge, a Bar- 
gain, a Covenant, or ſuch other, For the In- 
tent of the Law is to have the Effect of the Mat- 
ter argued, and not the Terms. And a nude 
Contract is, when a Man maketh a Bargain, 
or a Sale of his Goods or Lands, without an 

Recompence appointed for it: As if I fay to ano- 
ther, I ſell thee all my Land, or elſe my Goods, 
and nothing is aſſigned that the other ſhall give or 
pay for it; this is a nude Contract, and, as I 


take it, it is void in the Law and Conſcience, 


And a nude or naked Promiſe is, where a Man 
promiſeth another to give him certain Money 


ſuch a Day, or to build an Houſe, or to do him 


ſuch certain Service, and nothing is aſſigned for 
the Money, for the Building, nor for the Ser- 
vice; theſe be called naked Promiſes, becauſe 
there is nothing aſſigned why they ſhould be 
made ; and I think no Action lieth in thoſe 


Caſes, 
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by ſome Leaſe, Bargain, or Sale; and ſuch Bar- 
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_ Cafes, though they be not performed. Alf if 7 
promiſe to another to keep him ſuch certain Googz 
fafely to ſuch a Time, and after I refuſe to take 
them, there lieth no Action againſt me for it. But 
if T take them, and after they be loſt or impaired 
through my negligent keeping, there an Action 
heth. 

Doc. But what Opinion hold they that be 
learned in the Law of England in ſuch Promiſe 
that be called naked or nude Promiſſes? Whe. 
ther do they hold that they that make the Promis 
be bounden in Conſcience to perform their Pro. 
_ miſe, though they cannot be compelled thereto 

by the Law, or not. | 

Stud. The Books of the Law of England en- 
treat little thereof, for it is left to the Determi- 
nation of Doctors: And therefore I pray the: 
ſhew me ſomewhat now of thy Mind therein, and 
then I ſhall ſhew thee ſomewhat therein of the 
Minds of divers that be learned in the Law of the 
Realm. 

Doc. To declare the Matter plainly after the 
Saying of Doctors, it would aſk a long Time, 
and therefore I will touch it briefly, to give thee 
Occaſion to defire to hear more therein hereaiter, 
Firſt thou ſhalt underſtand, That there is a Pro- 
miſe that is called an Advow, and that is a Pro- 
miſe made to God; and he that doth make ſuch 
a Vow upon a deliberate Mind, intending to per- 
form it, is bound in Conſcience to do it, though 
it be only made in the Heart, without pronoun- 
cing of Words. And of other Promiſes made to 
a Man upon a certain Conſideration, if the Pro- 
miſe be not againſt the Law, as if A. promiſe 
to give B. 207. becauſe he hath made him ſuch a 
Houſe, or hath lent him ſuch a thing, or other 


ſuch like, I think him bound to keep his Pro- 
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miſe, But if his Promiſe be ſo naked, that there 


i no manner of Conſideration why it ſhould be 
made, then I think him not bound to perform it: 
For it is to ſuppoſe that there were ſome Error 
in the making of the Promiſe. But if ſuch a- 
Promiſe be made to an Univerſity, to a City, to 
the Church, to the Clergy, or to poor Men of 
ſuch a Place, and to the Honour of God, or ſuch 
other Cauſe like, as for Maintenance of Learning, 
of the Commonwealth, of the Service of God, 
or in Relief of Poverty, or ſuch other; then I 
think that he is bounden in Conſcience to perform 
it, though there be no Conſideration of worldly Pro- 
fit that the Grantor hath had or intended to have 
for it. And in all ſuch Promiſes it muſt be un- 
derſtood, - that he that made the Promiſe intended 
to be bound by his Promiſe ; for elſe commonly, 
after all Doctors, he is not bound unleſs he were 
bound to it hefore his Promiſe: As if a Man pro- 
miſe to give his Father a Gown that hath need 
of it, to keep him from cold, and yet thinketh 
not to give it him, nevertheleſs he is bound to 
give it, for he was bound thereto before. And, 
after ſome Doctors, a Man may be excuſed of ſuch 
a Promiſe in Conſcience by Caſualty that cometh 
after the Promiſe, if it be ſo, that if he had 
known of the Caſualty at the making of the Pro- 
miſe he would not have made it. And alſo ſuch 
Promiſes if they ſhall bind, they mult be honeſt, 
lawful, and poſſible, and elſe they are not to be 
holden in Conſcience, though there be a Cauſe, 
Fc. And if the Promiſe be good and with a Cauſe, 
though no worldly Profit ſhall grow thereby to 
him that maketh the Promiſe, but only a ſpiri- 
tual Profit, as in the Caſe before rehearſed of a 
Promiſe made to an Univerſity, to a City, to 
tne Church, or ſuch other, and with a Cauſe as 
: I 8 to 


And moreover , though the Thing that he ſhall 
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to the Honour of God, there it is moſt com. 
monly holden that an Action upon thoſe Promi. 
ſes lieth in the Law Canon. 

Stud. Whether doſt thou mean in ſuch Pro- 
miſes made to an Univerſity, to a City, or to ſuch 
other as thou haſt rehearſed before, and with ; 
Cauſe as to the Honour of God, or ſuch other, 

that the Party ſhall be bound by kis Promiſe, if * 
intended not to be bound thereby, yea or nay? 
Doc. I think nay, no more than upon Pro- 
miſes made unto common Perſons. 

Stud. And then methinketh clearly, that no 
Action can lie againſt him upon fuch Promiſes, 
for it is ſecret in his own Conſcience whether 
he intended for to be bound or nay. And of the 
Intent inward in the Heart, Man's Law cannot 
Judge, and that is one of the Cauſes why the 
Law of God is neceflary, (that is to ſay) to judge 
Inward things: And if an Action ſhould lie in 
that Caſe in the Law Canon, then ſhould the 
Law Canon judge upon- the inward Intent of 
the Heart, which cannot be, as me ſeemeth. 
And therefore, after divers that be learned in the 
Laws of the Realm, all Promiſes ſhall be taken 
in this Manner: That is to ſay, If he to whom 
the Promiſe is made have a charge by Reaſon 
of the Promiſe, which he hath alſo performed, 
then in that Caſe he ſhall have an Action for 
that Thing that was promiſed, though he that 
Made the Promiſe have no worldly Profit by it. 
And if a Man fay to another, Heal ſuch a poor 

an of his Diſeaſe, or, make an Highway, 
and I will give thee thus much; and if he do it 
I think an Action lieth at the Common Lav. 


do be all Spiritual, yet if he perform it, I think 
_an Action leth at the Common Law. As = 
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Man ſay to another, Faſt for me all the next 
Lent, and I will give thee twenty Pounds, and 


he performeth it ; I think an Action lieth at the 


Common Law. And likewiſe if a Man ſay to 
another, Marry my Daughter, and I will give 
thee twenty Pounds; upon this Promiſe an 


Action lieth, if he marry his Daughter, And 
in this Caſe he cannot diſcharge the Promiſe 


though he thought not to be bound thereby ; for 
it is a good Contract, and he may have guid pre 
quo, that is to ſay, the Preferment of his Daugh- 
ter for his Money, But in thoſe Promiſes made 


to an Univerſity, or ſuch other as thou haſt re- 
membred before, with ſuch Cauſes as thou haſt 


ſhewed, that is to ſay, to the Honour of God, 
or to the Increaſe of Learning, or ſuch other 
like, where the Party to whom the Promiſe was 
made is bound to no new Charge by Reaſon of 
the Promiſe made to him, but as he was bound 
to before; there they think that no Action lieth 
againſt him, though he perform not his Promiſe, 


for it is no Contract, and ſo his own Conſcience. 


muſt be his judge whether he intended to be 
bound by his Promiſe or not. And if he intend- 
ed it not, then he offended for his Diſſimulation 
only ; but if he intended to be bound, then if he 
perform it not, Untruth is in him, and he pro- 
veth himſelf to be a Lier, which is prohibited as 
well by the Law of God as by the Law of Rea- 
jon. And furthermore, many that be learned in 
the Law of England hold, That a Man is as much 
bounden in Conſcience by a Promiſe made to a 
common Perſon, if he intended to be bound by 
his Promiſe, as he is in the other Caſes that thou 


halt remembred of a Promiſe made to the Church, 


or the Clergy, or ſuch other: For they ſay that 
as much Untruth is in the breaking of the one 
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as of the other; and they ſay that the Untruth 


is more to be pondered than the Perſon to 


whom the Promiſes be made. 

Dodct. But what hold they if a Promiſe be made 
for a Thing paſt, as I promiſe thee x1. li. for that 
thou haſt builded me ſuch a Houſe, lieth an Action 
there? | 

Stud. They ſuppoſe nay, but he ſhall be bound 
in Conſcience to perform it after his Intent, a3 
is before ſaid. 

Doc. And if a Man promiſe to give another 
xl. I. in Recompence for ſuch a Treſpaſs that he 
hath done him, lieth an Action there ? 

Stud. I ſuppoſe nay, and the Cauſe is, for that 
ſuch Promiſes be no perfect Contracts. For a 
Contract is. properly where a Man for his Money 
ſhall have by Aſſent of the other Party certain 
Goods or ſome other Profit at the Time of the 
Contract or after: But if the Thing be promiſed 
fora Cauſe that is paſt by way of Recompence, then 
it is rather an Accord than a Contract; but then 
the Law 1s, that upon ſuch Accord the Thing 
that is promiſed in Recompence mult be paid or 
delivered in Hand, for upon an Accord there li- 
eth no Action. . 

© De&#. But in the Caſe of Treſpaſs, Whether 
hold they, that he be bound by his Promiſe, 
though he intended not to be bound thereby! 

Stud. They think nay, no more than in the 
other Caſes that be put before. 

Doc. In the other Caſes he was not bound to 
Line he promiſed, but only by his Promiſe ; but 
in this Cafe of Treſpaſs he was bound in Con- 
ſcience, before the Promiſe, to make Recom- 

pence for the Treſpaſs: And therefore it ſeemeth 
that he is bound in Conſcience to keep his Pro- 


mile, * he intended not to be bound * 
| - 0 
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Stud. Though he were bound before the Pro- 
miſe to make Recompence for his Treſpaſs, yet 
he was not bound to no Sum in certain but by 
his Promiſe: And becauſe that the Sum may be 
too much or too.little, and not egal to the Treſ- 
paſs, and that the Party to whom the Treſpaſs was 
done, notwithſtanding the Promiſe, is at liberty to 
take his Action of "Treſpaſs if he will; therefore 
they hold that he may be his own Judge in Con- 
ſcience whether he intended to be bound by his 
Promiſe or not, as he may in other Caſes; but if 
it were of a Debt, then they hold that he is bound 
to perform his Promiſe, in Conſcience. . 

Doct. What if in the Caſe of. Treſpaſs he af 
firmeth his Premiſe with an Oath ? 

Stud. Then they hold that he is bound to per- 
form it for ſaving of his Oath, though he intend- 
ed not to be bound: But if he intended to be 
bound by his Promiſe, then they ſay that an Oath 
needeth not but to enforce the Promiſe ; for they 
ſay, he breaketh the Law of Reaſon, which is, 
that we may do nothing againſt the Truth, as 
well when he breaketh his Promiſe that he thought 
in his own Heart to be bound by, as he doth when 
he breaketh his Oath, though the Offence be not 
ſo great, by Reaſon of the Perjury. Moreover 
to that thou ſayeſt, that upon ſuch Promiſes as 
thou haſt rehearſed before, thall lie an Action after 
the Law Canon; verily as to that in this Realm. 
there can no Action lie thereon in the Spiritual 
Court, if the Promiſe be of a temporal Thing; 
for a Prohibition or a Præmunire facias ſhould lie 
in that Caſe, | 

Doct. That is marvel, ſith there can no Action 


lie thereon in the King $ Co as thou ſayeſt 
thy 8 a 


1 Stud. 


— 
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Stud. That maketh no Matter: For though 
there lie no Action in the King's Court againg 
Executors upon a ſimple Contract; yet if they he 
ſued in that Cafe for the Debt in the Spiritual 
Court, a Prohibition lieth. And in like wile, ifa 
Man wage his Law untruly in an Action of Debt 
upon a Contract in the King's Court, yet he ſhall 

not be ſued for the Perjury in the Spiritual Court, 
and yet no Remedy lieth for the Perjury in the 
King's Courts: For the Prohibition lieth not only 
where a Man is fued in the Spiritual Court of 
fuch 'Things as the Party may have his Remedy 
in the King's Court, but alſo where the Spiritual 

Court holdeth Plea, in ſuch Eaſe where they by 

the King's Prerogative, and by the ancient Cu- 
ſtom of the Realm, ought none to hold. 

Doe?. I will take Adviſement upon that thou 
haſt faid in this Matter till another Time, and I 
pray thee now proceed to another Queſtion, 


n 
The twentieth Queſtion of the Student. 


Stud. & Man hath two Sons, one born before 

| Efpoufals, and the other after Eſpou- 

fals, and the Father by his Will bequeatheth to his 

Son and Heir-all his Goods: Which of theſe two 
Sons ſhall have the Goods in Conſcience ? 

De#. As I ſaid in our firſt Dialogue in Latin, 

the laſt Chapter, the Doubt of this Caſe dependeth 

not in the knowing what Conſcience will in tlis 

Caſe, but rather the knowing which of the Sons 

- ſhall be judged Heir, (that is to ſay) whether he 

_ "hall be taken for Heir, that is Heir by the Spi- 

ritual Law, or he that is Heir by the * ws 

| ealm, 
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Realm, or elſe that it ſhall be judged for him 
that the Father took for Heir. DO, 


Stud. As to that Point, admit the Father's 
Mind not to be known, or elſe that his Mind 
was that he ſhould be taken for Heir that ſhould 
be judged for Heir by the Law, that in this Caſe 


it ought to be judged by; and then, I pray thee, 


ſhew me thy Mind therein: For though the Que- 


ſtion be not directly depending upon the Point to 


ſee what Conſcience will in this Caſe, yet it 


is right expedient for the well ordering of Con- 


ſcience, that it be known after what Law it 
ſhall be judged: For if it ought to be judged af- 
ter the Temporal Law who ſhould be Heir, then 
it were againſt Conſcience, if the Judges in the 


Spiritual Law ſhould judge him for Heir that is 


the Heir by the Spiritual Law, and I think they 


ſhould be bound to Reſtitution thereby. And 
therefore, I pray thee, ſhew me thine Opinion, 


_ after what Law it ſhall be judge. 
Def. Methinketh that in this Caſe it ſhall be 


judged after the Law of the Church; for it ap- 


peareth that the Bequeſt is of Goods: And there- 
fore if any Suit ſhall be taken upon the Execution 
of the Will for the Bequeſt, it muſt be taken in 
the Spiritual Court; and when it is depending in 
the Spiritual Court,, methinketh it muſt be judged 
after the Spiritual Law; for of the Temporal Law 
they have no knowledge, nor they are not bound 
to know it, as methinketh; and more ſtronger 
not to judge after it, But if the Bequeſt had 
been of a-Chattel real, as of a Leaſe for Term of 
Years, or of a Ward, or ſuch other, then the 
Matter ſhould have come in Debate in the King's 
Court; and then I think the Judges there ſhould 


judge after the Law of the Realm, and that is, 


that the younger Brother is Heir: and ſo me- 
— 1 thinketh 
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thinketh the Diverſity of the Courts ſhall make 
the Diverſity of Judgment. 
Stud. Of that might follow a great Inconye. 
nience, as me ſeemeth, for it might be ſuch ; 
Caſe that both Chattels real and Chattels perſona! 
were in the Will, and then, after thine Opinion, 
the one Son ſhould have the Chattels perſonal, 
and the other Son the Chattels real; and it can- 
not be conveniently taken, as methinketh, but 
that the Father's Will was, that the one Son 
ſhould have all, and not be divided. Therefore 
methinketh that he ſhall be judged for Heir that 
is Heir by the Common Law, and that the Judge 
Spiritual in this Cafe be bound to take Notice 
what the Common Law is: for ſith the Things 
that be in Variance be Temporal, that is to fay, 
the Goods of the Father, it is Reaſon that the 
Right of them in this Realm ſhall be determined 
by the Law of the Realm. 

Doct. How may that be? For the Judges Spi- 
ritual know not the Law of the Realm, ne they 
cannot know it as to the moſt Part of it ; for 
much Part of the Law is in ſuch Speech that few - 
Men have the Knowledge of it, and there is no 
Means, ne Familiarity of Study between them that 
learn the ſaid Laws; for they be learned in ſeveral 
Places, and after divers Ways, and after divers 
Manners of Teachings, and in divers Speeches, 
and commonly the one of them have none of tic 
Books of the other: and to bind the Spiritual 
Judges to give Judgment after the Law that they 
know not, ne that they cannot come to tile 
Knowledge of it, ſeemeth not reaſonable. 

Stud. They muſt do therein. as the King's 
Judges muſt do when any Matter cometh be- 
fore them that ought to be judged: after the Spi- 

ritual Law, whereof I put divers Caſes in our firſ 
Gr, Ze J | Dialcgue 
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Dialogue in E neliſh, the ſeventh Chapter; that is 


to ſay, they muſt either take Knowledge of it by 
their own Study, or elſe they muſt enquire of them 
that be learned in the Law of the Church, what the 
Law is; and in like wiſe muſt they do. But it is 
to doubt, that ſome of them would be loth to aſk 
any ſuch Queſtion in ſuch Caſe, or to confeſs 


that they are bound to give their Judgment after 


the temporal Law: And ſurely they may lightly 
offend their Conſcience. „ Xa. 

Doc. I ſuppoſe that ſome be of Opinion that 
they are not bound to know the Law of the Realm; 


and yerily, to my Remembrance, I have not heard 
that Judges of the Spiritual Law are bound to 


know the Law of the Realm, 2 75 
Stud. And I ſuppoſe that they are not only bound 


to know the Law of the Realm, or to do that in 


them is to know it, when the Knowledge of it 


openeth the Right of the Matter that dependeth 


before them: But that they be alſo bound to 


know where and in what Caſe they ought to 


judge after it: For in ſuch Caſes they muſt take 


the King's Law as the Law Spiritual to that Point, 


and are bound in Conſcience to follow it, as it may 
appear by divers Caſes, whereof one is this. T'wo 
Jointenants be of Goods, and the one of them by 
his laſt Will bequeatheth all his Part to a Stran- 


ger, and maketh the other Jointenant his Exe- 


cutor, and dieth: If he to whom the Bequeſt is 


made ſue the other Jointenant upon the Lega- 
cy as Executor, &c. upon this Matter ſhewed, 
the Judges of the Spiritual Law. are bound to judge 
the Will to be void, becauſe it is void by the 
Law of the Realm, whereby the Jointenant hath 


Right to the whole Goods by the Title of the 


Survivor and is judged to have the Goods as by 
the firſt Gift, which is before the Title of the 
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Will, and muſt therefore have Preferment as the 
eldeſt Title: And if the Judges of the Spiritual 
Court judge otherwiſe, they are bound to Reſti- 
tution. And by like Reaſon the Executors of 2 
Man that is outlawed at the Time of his Death 
may diſcharge themſelves in the Spiritual Court of 
the performing of the Legacies, becauſe they be 
le to the King; and yet there 1s no ſuch 
Law of Utlagary in the Spiritual Law. 

Def. By 3 of that thou haſt ſaid befor 
T would aſk of thee this Queſtion. If a Parſon 
of a Church alien a Portion of Diſmes according 
as the Spiritual Law hath ordained, is not that 
Alienation ſufficient, though it have not the So- 
lemnities of the Temporal Law? 

Stud. Tam in Doubt therein, if the Portion be 
Under the fourth Part of the Value of the Church: 
But if it be to the Value of the fourth Part of the 
Church or above, it is not ſufficient, and there- 
fore was the Writ of Right of Diſmes ordained, 
And if in a Writ of Right of Diſmes it be ad- 
judged in the King's Court for the Patron of the 
Succeſſor of him that alieneth, becauſe the Alic- 
nation was not made according to the Common 
Law; then the Judges of the Spiritual Law are 
bound to give their Judgment according to the 
Judgment given in the King's Court. And in 
like wiſe, if a Parſon of a Church agree to take 
a Penſion for the Tithe of a Mill, or if the Pen- 
ſion be to the fourth Part of the Value of the 
Church or above, then it muſt be aliened after the 
Solemnities of the King's Laws, as Lands and 
Tenements muſt; or elfe the Patron of the Suc- 
ceſſor of him that alieneth may bring a Writ of 
Right of Diſmes, and Recover in the King's 
Court; and then the Judges of the Spiritual Court 
are bound to give Judgment in the Spiritual Courts 

Oy, as is aſoreſaid. 2 
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Doe. I have heard ſay that a Writ of Right of 


Diſmes is given by the Statute of Vm. 2. and 


that ſpeaketh only of Diſmes, and not of Penſions, 
Stud. Where a. Parſon of a Church is wrongful- 
deforced of his Diſmes, and is let by an Iudicavit 
to aſk his Diſmes in the Spiritual Court, then the 
Patron may have a Writ of Right of Diſmes by 
the Statute that thou ſpeakeſt of, for there lay none 


at the Common Law; for the Parſon had there 


good Right, though he were let by the Indicavis 
to ſue for his Right. But when the Parſon had 
no Remedy at the Spiritual Law, there a Writ 


of Right of Diſmes lay for the Patron by the Com 


mon Law, as well of Penſions as of Diſmes: And 
ſome ſay that in ſuch Caſe it lay of Leſs than of 
the fourth Part, by the Common Law, but that 
I paſs over. And the Reaſon why it lay at the 
Common Law, if the Diſmes or Penſions were 
above the fourth Part, &c. was this: By the 
Spiritual Law the Alienation of the Parſon with 
the Aſſent of the Biſhop and of the Chapter ſhall 
bar the Succeſſor without Aﬀent of the Patron, 
and ſo the Patron might leeſe his Patronage, and 


be not aſſenting thereto: for his Incumbent might 


have no Remedy but in the Spiritual Court, and 


there he was barred: Wherefore the Patron in 


that Caſe ſhall have his Remedy by the Common 
Law, where the Aſſent of the Ordinary and 
Chapter without the Patron ſhall not ſerve, as it 
is ſaid before. But where the Incumbent had good 
Right by the Spiritual Law, there lay no Remedy 


for the Patron by the Common Law, though the | 


Incumbent were let by an Indicauit. And for 
that Cauſe was the faid Statute made, and it li- 
eth as well by the Equity for Offerings and Pen- 
ſions, as for Diſmes. Then, farther, I would 


think that where the Spiritual Court may hold 
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Plea of a Temporal Thing, that they muſt judge 
after the Temporal Law, and that Ignorance ſhall 

not excuſe them in that Caſe: For by taking of 
their Office they have- bound themſelves to haye 
Knowledge of as much as belongeth to their Office, 
as all Judges be, Spiritual and 'Temporal. But if 
it were in Argument in this Caſe, whether the 
eldeſt Son might be a Prieſt, becauſe he is a Ba- 
ſtard in the "Temporal Law, that ſhould be judged 
after the Spiritual Law, for the Matters Spiritual, 

Doc. Yet notwithſtanding all the Reaſons that 
thou haſt made, I cannot ſee how the Judges of 
the Spiritual Law ſhall be compelled to take No- 
tice of the Temporal Law; ſeeing that the moſt 
Part of it is' in the French Tongue; for it were 
hard that every Spiritual Judge ſhould be compel. 
Jed to learn the Tongue. But if the Law of the 
Realm were ſet in ſuch order, that they that intend 
to ſtudy the Law Canon might firſt have a Sight 
of the Law of the Realm, as they have now of the 
Law Civil, and that ſome Books and Treatiſes 
were made of Cafes of Confcience concerning 
thoſe two Laws, as there be now concerning the 
Law Civil and the Law Canon; I would aſſent that 
it were right expedient, and then Reaſon might 
ſerve the better, that they ſhould be compelled to 
take Notice of the Law of the Realm, as they 
be now bound in ſuch Countries as the Law Ci- 
vil is uſed to take Notice of that Law. 

Stud. Methinketh thine Opinion is right good 
and reaſonable: But till ſuch an Order be taken, 
they are bound, as I fuppoſe, to enquire of them 
that be learned in the Common Law, what the 
Law ts, and fo to give their Judgment according, 
if they will keep themſelves from Offence of Con- 
ſcience. And foraſmuch as thou haſt well ſatiſ- 
fied my Mind in all the Queſtions before, 1 Pay 
: ä | thee 
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thee now that I may ſomewhat feel thy Mind in 
divers Articles that be written in divers Books for 
the ordering of Conſcience upon the Law Canon 
or Civil: For methinketh that there be divers 
Concluſions- put in divers Books, as in the Sums 
called Summa Angelica and Summa Roſella, and di- 
vers other for the good Order of Conſcience, that 
be againſt the Law of this Realm, and rather bind 
| Conſcience, then do give any Light to it. 
Doct. I pray thee ſhew me ſome of Mole Caſes, 
Stud, I will with good will, 


C. H A P. XXVI. 


4 Whether the Abbot may with Conſtients 
preſent to an Advowſon of a Church that 
bog to the Houſe, without Aſſent of ſbe 
Codent? 


1 17 appeareth 3 in the Chingter, Et _ do 
his que fiunt a Prelatis, the which Chapter 
is recited in the Sum called Summa Angelica, in 
the Title Abbas, the twenty-ſeventh Article, 
that he may not without any Cuſtom or any ſpe- 
cial Privilege to help therein, 

Stud. Truth it is that there is ſuch a Deeretal; 
but they that be learned in the Law of England 
hold the Decretal bindeth not in this Realm: And 
this is the Cauſe why they do hold that Opinion, 
By the Law of the Realm the whole Diſpoſition 
of Lands and Goods of the Abbey is the Abhot's 
only for the Time that he is Abbot, and not in 
the Covent, for they be but as dead Perſons in the 
Law: And therefore the, Abbot ſhall ſue and be 
ſued only without the Covent, do Homage, Fealty, 
atturn, make Leaſes, and preſent to Advowſons 
only in his own Name, And they ſay 6 

that 
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that this Authority cannot be taken from him but 

by the Law of the Realm; and fo they fay, that 

the Makers of the Decretal- exceed their Power, 

wherefore they ſay it is not to be holden in Con- 
ſcience, no more than if a Decree were made that 
a Leaſe for Term of Vears or at Will, made by the 
Abbot without the Covent, ſhould be immedi. 
ately void: And ſo they think that the Abbot may 
in this Caſe preſent in his own Name without Of. 
fence of Conſcience, becauſe the ſaid Decretal 
holdeth not in this Realm. 


De#?. But many be of Opinion, that no Man 


hath Authority to prefent in Right and Conſci- 
ence to any Benefice with Cure but.the Pope, or 
that he hath his Authority therein derived from 
the: Pope; For they fay, that foraſmuch as the 


Pope is the Vicar general under God, and hath 


the Charge of the Souls of all People that be in 
the Flock of Chriſt's Church, it is Reaſon that, 
fith he cannot miniſter to all, ne do that is ne- 
ceſſary to all People for their Souls Health in his 
— Derſba, that he ſhall aſſign Deputies for his 
Diſcharge in that Behalf. And becauſe Patrons 
claim to preſent to Churches in this Realm by their 
own Right, without Title derived from the Pope, 
they ſay that they uſurp upon the Pope's Autho- 
rity. And therefore they conclude, that though 
tte Abbot have Title by the Law of the Realm to 
preſent in this Caſe in hisown Name, that yet, 
becauſe that Title is againft the Pope's Prerogative, 
that that Title, ne yet the Law of the Realm that 


maintaineth that Title, holdeth not in Conſci- 


'ence. And they ſay alſo that it belongeth to the 


Law Canon to determine the Right of Preſent- 
ment to Benefices, for it is a thing ſpiritual, and 


belongeth to the ſpiritual Juriſdiction, as the De- 
privation from a Benefice doth: And fo they 2 
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the faid Decretal bindeth in Conſcience, though 
in the Law of the Realm it bindeth not. 

Stud. As to the farſt Conſideration, I would 
right well agree, that if the Patrons of Churches 
in this Realm claimed to put Incumbents into ſuch 
Churches as ſhould fall void of their Patronage, 
without preſenting them to the Biſhop, or if they 
claimed that the Biſhop ſhould admit ſuch Incum- 
bent as they ſhould preſent, without any Exami- 
nation to be made of his Ability in that Behalf, 
that that Claim were againſt Reaſon and Conſci- 
ence, for the Cauſe that thou haſt rehearſed: But 
foraſmuch as the Patrons in this Realm claim no 
more but to preſent their Incumbents to the Bi- 
ſhop, and then the B:ſhop to examine the Ability 
of the Incumbent, and if he find him by Exa+ 
mination not able to have Cure of Souls, he then 
to refuſe him, and the Patron to preſent another 
that ſhall be able, and- if he be able, then the 
Biſhop to admit him, inſtitute him and induct him; 
I think that this Claim and their Preſentments 
thereupon ſtand with good Reaſon and Conſcience. 
As to the ſecond Conſideration, it is holden in 
the Laws of the Realm, that the Right of Pre- 
ſentment to a Church is a temporal Inheritance, 
and ſhall deſcend by Courſe of Inheritance from 
Heir to Heir, as Lands and Tenements ſhall, and 
ſhall be taken as Aſſets, as Lands and Tene- 
ments be: And for the Trial of the Right of Pa- 
tronages be ordained in the Law divers Actions 
for them that be wronged in that Behalf, as Writs 
of Right of Advowſon, Aſſiſes of Darrein pre- 
ſentment, Quare impedit, and divers other, which 
alway without Time of Mind have been pleaded 
in the King's Courts as things pertaining to his 
Crown and Royal Dignity: And therefore they 


208 DIALOGUE _ 


og that in this Caſe his Laws ought to be obeyed 
| in Law and Conſcience, 

Dodct. If it come in Variance whether he that 
is ſo preſented be able or not able, by whom ſhall 
the Ability be tried? 

Stud. Tf the Ordinary be not Party to the Action, 
it ſhall be tried by the Ordinary; but if he be Par. 
ty, it ſhall be tried by the Metropolitan. 
Doc. Then the Law is more reaſonable in 
that Point than I thought it had been: But in 
the other Point I will take Adviſement in it till 
another Time, and I pray thee ſhew me thy Mind 
in this Point. If an Abbot name his Covent 
with him in his Preſentation, doth that make the 


Preſentation void in the Law? Or is the Preſen- 


tation good notwithſtanding? 


Stud. I think it is not void irs, but the 


naming of them is void, and à thing more than 
needeth. For if the Abbot be diſturbed, he mult 


bring his Action in his own Name, without the 


Covent. 

Dost. Then J perceive well that i it is not pro- 
hibited by the Law of England, but that the Abbot 
may name the Covent in his Preſentation with 
him, and alſo take their Aſſent whom he ſhal 
preſent, if he will: And then J hold it the ſureſt 
Way that he ſo do, for in ſo doing he ſhall not 
3 neither in Law nor Conſcience. 

Stud. To take the Aſſent of the Covent whom 
he ſhall preſent, and to name them alſo in the Pre- 
ſentation, knowing that he may do otherwiſe both 
in Law and Conſcience, if he will, is no Offence: 
But if he take their Allent, or name them with 
him in the Preſentation, thinking that he is ſo 


bound to do in Law and Conſcience, ſetting 4 


Conſcience where none is, and regardeth not the 


= Law of * — that will diſcharge his Con- 
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ſcience in this Behalf, if he will, fo that he pre- 
ſent an able Man, as he may do, without their Aſ- 
ſent; there is an Error and Offence of Conſci- 
ence, in the Abbot, And in like wiſe, if the Ab- 


bot preſent in his own Name, and therefore the 


Covent faith that he offendeth in Conſcience, in 


that he obſerveth not the Law of the Church, 


for that he taketh not their Aſſent; then they of 
fend in judging him to offend that offendeth not. 
And therefore the ſure Way is in this Caſe to judge 


both the ſaid Laws of ſuch Effect as they be, and 


not to ſet an Offence of Conſcience by breaking 
of the ſaid Decree, which ſtandeth not in Effect 
in this Behalf within this Realm. 


C H A P. XXVII. 


I whether may he by his own Authority 


take them and keep hem till he be N if 


the Hurt: 9 


HIS Queſtion is made bn the Sum called 

Summa Noſella in the Title of Reftitution, 
that is to ſay, Ręſtitutio 13. the gth Article: And 
there it is anſwered, that he may not take them for 
to hold them as a Pledge till he be ſatisfied for the 
Hurt; but that he may take them and keep them 
till he know who oweth them, that he may there- 
by learn againſt whom to have his Remedy, Is 
not the Law of the Realm ſo in like wiſe! | 

Stud. No verily, for, by the Law of the Realm, 
he that in that Caſe hath the Hurt may take the 
Beaſts as a Diſtreſs, and put them in a Pound 
overt, ſo it be within the ſaid Shire, and there 


let theas remain till the Owner will make him 


amends for the Hurt. 5 
Doc. 


0 125 a Man find Beaſts in his Ground doing | 
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Dact. What calleſt thou a Pound overt? 
Stud. A Pound overt is not only ſuch a Pound 

as is commonly made in Towns and Lordſhips, 

for to put in Beaſts that be diftrained, but it is 
alſo every Place where. they may be in lawfully, 
not — the Owner an Offender for their he. 
ing there: And that it be there alſo, that the 

. Owner may lawfully give the Beaſts Meat and 

Drink while they be in Pound. 

| Doe. And if they die in the Pound for lack of 

Meat, whoſe Jeopardy is it? 

Stud. If it be ſuch a Pound overt as I ſpeak of, 

it is at the Peril of him that oweth the Beaſts, 0 

that he that had the Hurt ſhall be at Liberty to 

take his Action for the Treſpaſs, if he will: And 
if it be not a lawful Pound, then it is at the Peril 
of him that diſtrained; and ſo it is if he drive 
them out of the Shire, and they die there. 
Dact. I put the Caſe that he that oweth the 

Beaſts offer ſufficient Amends, and the other 

will not take it, but keepeth the Beaſts ſtill in 

Pound, may not the Owner take them out? 
Stud. No, for he may not be his own Judge; 

and if he do, an Action lieth againſt him for break- 


ing of the Pound: But he muſt ſue a Replevin, 


to have his Beaſts delivered him out of the Pound, 
and thereupon it ſhall be tried by twelve Men, whe- 
ther the Amends that was offered were ſufficient 
or not? And if it be found that the Offer was not 
Sufficient, then he that hath the Hurt ſhall have 
ſuch Amends as the twelve Men ſhall aſſeſs. 


Doc. If it be found by the twelve Men that the | 


Amends were ſufficient, ſhall he that refuſeth to 
take it have no Puniſhment for his Refuſal, and for 
Keeping of the Beaſts in Pound after that Time! 
Stud. I think no, but that he ſhall yield Da- 
mages in the EY becauſe the _ is tried 
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Daft. I put the Caſe that the Beaſts after the 
Refuſal die in Pound for lack of Meat, at whoſe 
Jeopardy 18 T | 
| * Stud, At the Jeopardy of him that owed the 
Beasts, as it was before: For he is bound at his 
peril, by reaſon of the Wrong that was done at 
the Beginning, to ſee that they have Meat as 
long as they ſhall be in Pound, unleſs the King's 
Writ come to deliver them, and he reſiſteth it; 
for after that Time it will be at his Jeopardy 
if they die for lack of Meat, and the Damage 
ſhall be recovered in an Action brought upon the 
Statute for diſobeying the King's Writ. 


r 
C Whether a Gift made by one under the Age 
of twenty-frve Tears be good. | 
Did. 1 T appeareth in Summa Angelica in the 
1 Title Donatio prima, the 7th Article, 
that a Man before the Age of twenty-five Years 
may not give, without it be with the Authority 
2 Tutor: Is it not ſo likewiſe at the Common 
= OO Rr Rog | | 
Stud. The Age of Infants to give or ſell their 
Lands and Goods in the Law of England is at 
twenty-one Years, or above; ſo that after that 
Age the Gift is good, and before that Age it is not 
good, by whoſe Aſſent foever it be, except it be 
for his Meat, and his Drink, or Apparel, or that 
he do it as Executor, in Performance of the Will 
of his Teſtator, or in ſome other like Caſes, that 
need not to be rehearſed here: And that Age muſt 
be obſerved in this Realm in Law and Conſcience, 
and not the ſaid Age of twenty-five Years. 
Doe, I put caſe it were ordained by a Decree of 
the Church, that if any Man by his Will bequeath- 


eth 
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eth Goods to another, and willeth that they ſh,j 
be delivered to him at his full Age, and that in 
that Caſe twenty-five Years ſhall be taken for the 
full Age; ſhall not that Decree be obſerved and 
ſtand good after the Law of England? | 
Stud. I ſuppoſe it ſhall not. For though it be- 
long to the Church to have the Probate and the 
Execution of Teſtaments made of Goods and Chat- 
tels, except it be in certain Lordſhips and Seignio- 
ries that have tliem by Preſcription; yet the Church 
may not, as me ſeemeth, determine what ſhall be 
the lawful Age for another Perſon to have the 
Goods, for that belongeth to the King and his 
Laws to determine. And therefore if it were or- 
dained by a Statute of the Realm, that he ſhould 
not-in ſuch Caſe have the Goods till he were of 
the Age of twenty-fhve Years, that Statute were 
good, and to be obſerved as well in the ſpiritual Law 
as in the Law of the Realm: and if a Statute were 
good in, that Cafe, then a Decree made thereof is 


not to be obſerved; for the ordering of the Age 


may not be under two ſeveral Powers; and one 
Property of every good Law of Man is, that the 
Maker exceed not his Authority: And I think 
that the ſpiritual Judge in that Caſe ought to judge 
the full Age after the Law of the Realm, ſeeing 
that the Matter of the Age concerneth temporal 
Goods. And I ſuppoſe farther, that as the King 
by Authority of his Parliament may ordain that 
all Wills ſhall be void, and that 'the Goods of 


every Man ſhall be diſpofed in ſuch Manner as by 


| Statute ſhould be aſſigned, that more ſtronger he 
may appoint at what Age ſuch Wills as be mad: 
| ſhall be performed. 


Dock. Thinkeſt thou then that the King may 


take away the Power of the Ordinary, that he 
ſhall not call Executors to accompt? 5 
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04d, Lam ſomewhat i in doubt therein: But it 


ſeemeth that if it might be enacted by Statute that 


all Wills ſhould be void, as is aforeſaid, that then 
it might be enacted, That no Man ſhould have 
Authority to call none to accompt upon ſuch 
Wills, but ſuch as the Statute ſhall therein appoint, 
for he that may do the more, may do the leſs, Not- 
withſtanding I will nothing ſpeak determinately 
in that Point at this Time; ne I mean not that it 
were good to make a Statute that all Wills ſhould 
be void, for I think them right expedient: But 


| mine Intent is, to prove that the Common Law 
may ordain the Time of the full Age as well in 


Wills of temporal things as otherwiſe, and alſo 
that- Wills ſhall be made; and if it may ſo do, 


then much ſtronger it belongeth to the King's 


Laws to interpret Wills concerning temporal 
things, as well when they come in Argument be- 
fore his Judges, as when they come in Argument 
before ſpiritual Judges, and that they ought not 
to be judged by ſeveral Laws, (that is to ſay) by 


the ſpiritual Judges in one Manner, and by the | 


King's Judges in another Manner, 


CHAP. XXIX. 


Fa Man be convift of Hereſie, before the 
Ordinary, whether his Goods be forfeited. © 


Dea. TEM appeareth in Summa Angelica, in the 


Title Donatio prima, the thirteenth Ar- 
ticle, that he thatis a Heretick may not make Ex- 
ecutors; for in the Law his Goods be forfeit: 
What is the Law of the Realm therein? 

921d, If a Man be convict of Hereſy, and abjure, 


he bath forfeit no Goods; but if he be convicted 
of Herefie, and be delivered to Laymens Hands, 
| then hath he forfeit all his Goods that he hath at 


that 
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Cc HAPT E R XXX. 215 
by the Rigor of the Law, the Biſhop in ſuch Caſe 


. may preſent a Stranger, becauſe the Patrons a- 
ges not. And in the fame Chapter Patrenus, 
A the fifteenth Article, it is faid that he muſt be 
: preferred that hath the moſt Merits, and hath the 


equal, that then it is to conſider the Merits of the 
Patron: And if they be of like Merit, then may 


ſent again: And if they cannot yet agree, 


| to take which he will: And if he may not yet pre- 
ſent without great Trouble, then ſhall the Biſhop 
order the Church in the beſt Manner he can: And 
if he cannot order it, then ſhall he ſuſpend the 
Church, and take away the Relicks, to the Re- 
bukes of the Patrons: And if they will not be fo 
ordered, then muſt he aſk help of the Temporalty, 
And in the fifteenth Article of the ſaid Title Pa- 
tronus, it is aſked, Whether it be expedient in 


Wh erce, having Reſpect to all the Patrons, or that 
it ſuffice to have the more Part in Compariſon of 
the leſs Part? as thus; There be four Patrons to 
preſent one Clerk: The firſt and ſecond preſent 
one, the third preſenteth another, and the fourth 
another : He that is preſented by two hath not the 
more Part in Compariſon of all the Patrons, for 
they be equal; but he hath the more Part having 
Reſpect to the other Preſentments. To this 
Queſtion it is anſwered, That either the Preſent- 
ment 1s made of them that be of the College, and 
there is requiſite the more Part having Reſpect to 
ali the College; or elſe every Man preſenteth for 
himſelf as commonly do Lay-men that have the 
Patronage of their Patrimony, and then it ſuf- 


teeth to have the more Part in Reſpect of the 


other 


moſt Part of the Patrons; And if the Number be 


the Biſhop command them to agree, and to pre- 
then the Liberty to preſent is given to the Biſhop 


ſuch Caſe, that the more Part of the Patrons a- 
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216 DIALO GU E ll. 
other Parties. Doth not Fac Law of England agree 
to theſe Diverſities? 
Stud. No verily. 
Doc. What Order em ſhall be taken; in the 
Law of England, if the Patrons vary in their 
Preſentments? _. 
Stud. After the Laws of Englavd this order ſhall 
| be taken: If they be Jointenants or Tenants in 
Common of the Patronage, and they vary in Pre- 
ſentment, the Ordinary is not bound to admit 
none of their Clerks, neither the more Part nor 
the leſs; and if the ſix Months paſs or they agree, 
then he may preſent by the Lapſe : But he may 
not preſent within the fix Months, for if he do, 
they may agree and bring a Quare Impedit againſt 
him, and remove his Clerk, and fo the Ordinary 
ſhall be a Diſturber, AnJ if the Patrons have 
the Patronage by Deſcent as Coparceners, then is 
the Ordinary bound to, admit the Clerk of the 
eldeſt Siſter, for the eldeſt ſhall have the Prefer- 
ment in the Law, if ſhe will; and then at the next 
Avoidance the next Siſter ſhall preſent; and ſo 
by turn one Siſter after another, till all the Siſter: 
or their Heirs have preſented, and then the eldelt 
\ Siſter ſhall begin again. And this is called a Pre- 
fenting by Turn, and it holdeth alway between Co- 
parceners of an Advowſon, except they agree to 
preſent together, or that they agree by Compot- 
tion to preſent in ſome other Manner; and if they 
do ſo, the Agreement muſt ſtand. But this mull 
be always except, that if at the firſt Avoidance that 
| ſhall be after the Death of the Common Ancettor, 
the King have the Ward of the youngeſt Dauyt- 
- ter, that then the King by his Prerogative ſhall 
have the Preſentment, and at the next Avoidance 
the eldeſt Siſter, and ſo by turn. And it is to un- 


l that if after the Death of the Common 
Anceſto 
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| Anceſtor « the Church voideth, and the eldeſt 


ziſter preſented together with another of the Siſters, 

and the other Siſters every one in their own Name 

or together; that in that Caſe the Ordinary is not 

bound to receive none of their Clerks, but may 

ſuffer the Church to run into the Lapſe, as it is 

{aid before; for he ſhall not be bound to receive 

the Clerk of the eldeſt Siſter, but where ſne pre- 

ſenteth in her own Name. And in this Caſe 

where the Patrons vary in Preſentment, the 

Church is not properly ſaid Litigious, ſo that the 

Ordinary ſhould be bound at his Peril to direct a 

Writ to enquire de jure Patronatus; for that 

Writ lieth where two preſent by ſeveral Titles, 
but theſe Patrons preſent all in one Title, and 
therefore the Ordinary may ſuffer it to paſs, if 
he will, into the Lapſe. And this Manner of 
Preſentments muſt be obſerved in this Realm in 
Law and Conſcience. 


EH A P. XXII 


C How long Lime the Patron ſhall have to Pre- 


ſent io a Bengfice. 


Dar. HIS Queſtion is aſked in Summa An- 
gelica, in the Title Jus Patronatus, 
the ſixteenth Article; and there it is anſwered, 
Fhat if the Patron be a Lay-man, that he ſhall 
have four Months, and if he be a Clerk he ſhall 
have fix Months. 
Stud. And by the Common Law he ſhall have 
ſix Months whether he be a Lay-man or a Clerk. 
And I ſee no Reaſon why a Clerk ſhould have 


more reſpite than a Lay-man, but rather the 
contrary, ih 


1 Da. 
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Docs. From what Time ſhall the fix Months 


be accompted ? Felt: fa 
Stud. That is in divers Manners, after the Bi 
Manner of the Avoidance: For if the Church void fu 
by Death, Creation or 'Ceffion, the fix Month ce 
ſhall be counted from the Death of the Incum. lan 
bent, or from the Creation or Ceſſion, wheregf C 
the Patron ſhall be compelled to take Notice at his or 
Peril: And if the Voidance be by Reſignation or m 
Deprivation, then the fix Months ſhall begin when in 
the Patron hath Knowledge given him by the WW po 
Biſhop of the Reſignation or Deprivation, Es 
Dot. What if he have Knowledge of the Reſig- ft 
nation or Deprivation, and not by the Biſhop, be 
but by ſome other? Shall not the fix Months hi 
begin then from the Time of that Knowledge? Fe 
Stud, I ſuppoſe that it ſhall not begin till he ſh 
have Knowledge given him by the Biſhop. m 
Doc. An Union is alſo a Cauſe of Voidance: A 
How ſhall the ſix Months be reckoned there ? w. 
Stud. There can be no Union made but the I 
Patrons muſt have Knowledge, and it muſt be Be 
appointed who ſhall preſent after that Union, that m 
is to ſay, one of them or both, either jointly or L 
by turn one after another, as the Agreement is upon Pa 
the Union ; and fith the Patron is privy to the to 
Avoidance, and is not ignorant of it, the {ix cc 
Months ſhall be accounted from the Agreement. to 
Docs. I ſee wely, by the Reaſon that thou haſt th 
made in this Chapter, That Ignorance ſometime in 
excuſeth in the Law of England; for in ſome of L 
the ſaid A voidances, it ſhall excuſe the Patrons, of 
as it appeareth by the Reaſons above, and in ſome L 
it will not: Wherefore I pray thee ſhew me ſome- pc 
what where Ignorance excuſeth in the Law of D 
England, and where not, after thine Opinion. 6 


I 


Stud. 
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Fend. Iwill with g00d-will hereafter do as thou 
veſt, if thou put me in Remembrance thereof. 
But I would yet move thee ſomewhat farther in 
ſuch Queſtions as I have moved thee before, con- 
cerning the Diverſities between the Laws of Eng- 
and and other Laws: For there be many more 
Caſes thereof that, as me ſeemeth, have right 
great need, for the good Order of Conſcience of 
many Perſons, to be reformed, and to be brought 
into one Opinion, both among Spiritual and Tem- 
poral. As it is in the Caſe where Doctors hold 
Opinion, that the Statute of Lay-men, that re- 
ſtrains Liberty to give Lands to the Church, ſhould 
be void; and they ſay farther, that if it were pro- 
hibit by a Statute that no Gift ſhould be made to 
Foreigners, that yet a Gift made to the Church 1 
ſhould be good; for they ſay that the Inferior | 11 
may not take away the Authority of the Superior: 1 
And this ſaying is directly againſt the Statutes, 

whereby it is prohibit that Lands ſhould not be 

given into Mortmain. And they fay alſo that 

Bequeſts and Gifts to the Church muſt be deter- 

mined after the Law Canon, and not after the 

Laws and Statutes of Lay- men: And fo they re- 

gard much to whom the Gift is made, whether 

to the Church, or to make Cauſeways, or to 

common Perſons, and bear more favour in Gifts 

to the Church than to the other. And the Law of . 
the Realm beholde:h the Thing that is given and 

intended, that if the Thing that is given be of 
Lands or Goods, that the Determination thereof 

of Right belongeth in this Realm to the King's 

Laws, whether it be to Spiritual Men or Tem- 

poral, to the Church or to other: And ſo is great 

Diviſion in this Behalf, when one preferreth his 

Opinion, and another his, and one this Juriſ- 

diction, and another that; and that, as it is to 
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fear, more of Singularity than of Charity. Where. | 
fore it ſeemeth that they that have the greateſt A 
Charge over the People, ſpecially to the Health L 
of their Souls, are moſt bound in Conſcience be. 
fore other to look to this Matter, and to do that th 
in them is, in all Charity to bave it reformed, : 
not beholding the Temporal Juriſdiction or Siri. Wl '* 
tual Juriſdiction, but the Common Wealth d © 
| Quietneſs of the People: And that undoubted!y 1 
| would ſhortly follow, if this Diviſion were yut 0 
| away, which I ſuppoſe verily will not be, hut 
that all Men within the Realm, both Spiritual ang - 


— 
— ä — ̃ ͤ— ERP — as. 241 
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"Temporal be ordered and ruled by one Law in all tl 
Things Temporal. Notwithſtanding foraſmuch th 
as the Purpoſe of this Writing is not to treat _ 
of this Matter, therefore I will no farther ſpeak - 
thereof at this Lime. 0 


Doe. Then I pray thee proceed to another 
Queſtion, that thou ſayeſt thy Mind is to do, 5 
Stud. I will with good- will. 


| Va 

MM CHAP. XXXII 5 
. «4 If a Man be Excommenged, Whether te ta 
il may in any Caſe be aſſoiled without making 8 
Satisfaction? 1 | | © 

ſh 


? N the Sum called Summa Noſella, in the Title Ia 
Abſolutio guarta, the ſecond Article, it is ſaid ſh 


that he that is Excommunicate for a Wrong, if 0 
he be able to make Satisfaction, ought not to be BY 
aſſoiled, but he do ſatisfie; and that they oftend he 
that do aſſoil him, but yet nevertheleſs he is al- T 


ſoiled; and if he be not able to make Amends, C: 
that he muſt yet be affoiled taking a ſufficient of 
Gage to ſatisfie if he be able hereafter, or elle 7 
that he make another to ſatisfie, if he be able. th 


And 
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CHAPTER XXXII. 227 
And theſe Sayings in many Things hold not in the 
Laws of England. | of 
Dock. I pray thee ſhew wherein the Law of 
the Realm varieth therefrom. | 
Stud. If a Man be Excommunicate in the Spi- 


| ritual Court for Debt, Treſpaſs, or ſuch other 


Things as belong to the King's Crown and to 

bis Royal Dignity, there he ought to be aſſoiled 
without making any Satisfaction, for the Spiritual 
Court exceedeth their Power in that they held 
Pleain thoſe Caſes, and the Party, if he will, may 

thereupon have a Præmunire facias, as well againſt 
the Party that ſued him as againſt the Judge: And 

therefore in this Caſe they ought in Conſcience to 
make Abſolution without any Satisfaction, for 
they not only offended the Party, in calling him 


to anſwer before them of fuch Things as belong 


to the Law of the Realm, but alſo the King ; for 
he, by Reaſon of ſuch Suits, may leeſe great Ad- 
vantages by the Reaſon of the Writs Originals, - 
Judicials, Fines, Amerciaments, and ſuch other 
Things as might grow to him, if Suits had been 
taken in his Courts according to his Laws. And 

according to this ſaying it appeareth in divers Sta- 
tutes, that if a Man lay violent Hands upon a 
Clerk, and beat him, that for the beating Amends 
ſhall be made in the King's Court; and for the 
laying of violent Hands upon the Clerk, Amends 
ſhall be made in the Court-chriſtian. And there- 
fore if the Judge in the Court-chriftian would 
award the Party to yield Damages for the beating, 


he did againſt the Statute. But admit that a Man 


be Excommenged for a Thing that the Spiritual 
Court may award the Party to make Satisfaction 
of, as for the not incloſing of the Church- yard, 
or for not apparelling of the Church conveniently; 
then I think the Party muſt make Reſtitution, or 
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lay a ſufficient Caution, if he be able, or be be 


alfoited: But if the Party offer ſufficient Amends, 
and have his Abſolution, and the Judge will not 


make him his Letters of Abſolution, if the Ex. 
commengement be of Record in the King's Court, 


then the King may write unto the Spiritual 27%, 
commanding him that he make the Party his Let- 


ters of Abſolution upon Pain of . And 


if the ſaid Excommunication be not of Record in 
the King's Court, then the Party may in ſuch 
Caſe have his Action againſt the Judge Spiritual, 
for that he would not make him his Letters of Ab- 
ſolution. But if he be not aſſoiled, or if he be 
not able to make Satisfaction, and 1 the 
Judge Spiritual will not aſſoil him, what the King's 
Laws may do in this Caſe Lam ſomewhat in doubt, 
and will not much ſpeak of it at this Time; ; but 
as, I ſuppoſe, he may as well have his Action in 
that Caſe for the not aſſoiling bim, as where he 
: will not make him 
his Letters of Abſolution, And, I ſuppoſe the 
ſame Law to be, where a Man is accurſed for a 


5 Thing that the Judge had no Power to accurſe him 


in, as for Debt, Treſpaſs, or ſuch other. 
Def. There he may have other Remedies, as 2 
Premunire facias, or ſuch other: And therefore 


I ſuppoſe the other Action lieth not for him. 


Stud. The Judge and the Party may be dead, 


and then no Præmunire lieth; and though they 


were alive, and were condem 5 in Premunire, 
yet that ſhould not avoid the Excommengement: 


And there I think the Action lieth, ſpecially if 


he be thereby delayed of Actions that he might 
have in the King” s Court if the ſaid Excom- 
nn had not been, 


CHAP. 


6223) 


CHAP, XII 
«4 Whether 4 Prelate may refuſe a Legacy. 


T is moved in the ſaid Sum named Rofella, 
[ in the Title Alienatio 20, the eleventh Article, 
whether a Prelate may refuſe a Legacy? Where- 
in divers Qpinions be recited there, which as me- 
thinketh, had need after the Laws of- the Realm 
to be more plainly declared, 

Def. I pray thee ſhew me what the Law of 
the Realm will therein. 

Stud. I think. that every Prelate and Sovereign 
that may only ſue and be ſued in his own Name, 
as Abbots, Priors, and ſuch other, may refuſe 
any Legacy, that: is made to the Houſe; for the 
Legacy is not perfect till he to whom it is made 
allent to take it: For elſe, if he might not refuſe 
it, he might be compelled to have Lands, where- 
by he might in ſome Caſe have. great Loſs. But 
that if he intend. to refuſe, he muſt, as ſoon as 
his Title by the Legacy falleth, relinquiſh to take 
the Profits of the Thing bequeathed ; for if one 
take the Profits thereof, he ſhall not after refuſe 
the Legacy; but yet his Succeſſor \ may, if he 
will refuſe the taking of the Profits, to ſave the 
Houſe from yielding Damages, or from Arrerages 
of Rents, if any ſuch be. And like Law is of a 
Remainder as. is in Legacy, For though in the 
Caſe of a Remainder, and alſo of a Deviſe, as 
molt men ſay, the Freehold is caſt upon him by 
the Law, when the Remainder or Deviſe falleth: 
Vet it is in his liberty to refuſe the taking of the 
Profits, and to refuſe the Remainder, if he will, 
as he might do of a Gift of Lands or Goods. 
For if a Gift be made to a Man that refuſeth to 
K 4 take 
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take it, the Gift is void; and if it be made +, 
a Man that is abſent, the Gift taketh no Effect 
in him till he aſſent: No more than if a Man dir. 
ſeiſe one to another Man's Uſe, he to whoſe Uſe 
the Diſſeiſin is made, hath nothing in the Land 
ne is no Diſſeiſor, till he agree. And to ſuch 
Diffeifins and Gifts an Abbot or Prior may diſ- 
agree, as well as another Man. But after ſome 
Men a Biſhop, of a Deviſe or Remainder that is 
made to the Biſnop and to the Dean and Chapter, 
nor a Dean and Chapter of a Deviſe or Remainder 
made to them, ne yet the Maſter of a College, 
of ſuch a Deviſe or Remainder made to him and 
to his Brethren, may not difagree without the 
Chapter or Brethren: for the Biſhop of ſuch Land 
as he hath with the Dean and Chapter, ne the 
Dean nor Maſter of fuch Land as they have with 
the Chapter and Brethren, may not anſwer with- 


out the Chapter and Brethren : And therefore 


ſome ſay, that if the Dean or Maſter will refuſe 
or diſclaim in the Lands that they have by the 
Deviſe or Remainder, that Diſclaimer without 
the Chapter or Brethren is void. And therefore 
it is holden in the Law, that if a Biſhop be 
vouched to Warrant, and the Tenant bindeth 
him to the Warranty by Reaſon of a Leaſe made 
to him by the Biſhop, and by the Dean and the 
Chapter, yielding a Rent, that in that Caſe the 
Biſhop may not diſclaim in the Reverſion without 
the aſſent of the Dean and Chapter: But yet if 
a Reverſion were granted to a Dean and a 
Chapter, and the Dean refuſe, the Grant is void, 
And ſo it appeareth that the Dean may refuſe to 
take a Gift or Grant of Lands or Goods, or of 
a Reverſion made to him and to the Chapter; and 
yet he may not diſagree to a Remainder or De- 
viſe. And the Diverſity is, becauſe the — 
ER | = er 
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der and Deviſe be caſt upon him without any 


Aſſent, whereupon neither the Dean or the Chap- 
ter by themſelves may in no wiſe diſagree with- 


out the Aﬀent of the other: But a Gift or 


Grant is not good to them without they both 


aſſent. And in ſuch Gifts, as I ſuppoſe, an 


Infant may diſagree as well as. one of full Age: 
But if a Woman covert diſagree to a Gift, and 
the Huſband agree, that Gift is good. 


Do, What if the Lands in that Caſe of a: Man 


and his Wife be charged: with Damages, or be 
charged with more Rent than the Land is worth, 


and the Huſband die ; ſhall the Wife be ch 


to the Damages or to the Rent? 
Stud. I think nay, if the Wife refuſe'the Oc- 
eupation of the Ground after her Huſband's death. 


And I think the ſame Law to be, if a Leaſe be 


made to the Huſband and the Wife yielding a 
greater Rent than the Land is worth, that the 
Wife after the Huſband's death may refuſe the 


Leaſe, to ſave her from the Pay ment of the Rent: 


And ſo may the Succeſſor of an Abbot.. _ | 
Dact. And if the Huſband in that Caſe outlive 
the Wife, and then make his Executors and die, 


whether may his. Executors 1n like wile refuſe the: 


Leaſe? 


_ refuſe it: But if they have not Goods ſufficient 


of their Teſtator to pay the Rent to the end of the 
Term, I think, if they relinquith the Occupation, 
they may by ſpecial Pleading diſcharge themſelves . 


of the Rent and the Leaſe, and if they do not, 
they may lightly charge themſelves of their own 


Goods, And if a. Leaſe be made for Term of 


Life, the Remainder to an Abbot for Term of 


Life of John at Stile, reſerving a greater Rent than. 


5 the 


— — 


— wo 


Stud. If they have Goods ſuffcient of their 
Feſtator to pay the Rent, I: think they may not 
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the Land ĩs worth, and after the Vetta for Term 
of Life dieth; the Abbot may refuſe the Remain. 


der, for the Gaul before rehearſed: And in caſe 


that the Abbot aſſent to the Kemainder, whereby 
he is charged to the Rent during the Time that he 
is Abbot, and after he dieth or is depoſed, living 
the ſaid John at Stile, in that Caſe his Succeſſor 
may diſcharge himſelf, by refuſing the Occupation 


of the Land as is aforeſaid. But I think that if 


ſuch a Remainder were made to a Dean and to 
the Chapter, and the Dean agree without the Af. 
ſent of the Chapter, that in that "Caſe the Dean 
and the Chapter may afterwards diſagree to the 
Remainder, and that the Act of the Dean with- 
out the Aﬀent of the Chapter ſhall not charge 
the Chapter in that behalf. And thus it appear- 


eth, though the Meaning of the ſaid Chapter and 


Article in the ſaid Sum be, that a Prelate may 
not diſagree unto a Legacy for hurting of the 
Houſe, yet he may after the Laws of the Realm 
difagree thereto where it ſhould hurt his Houle, 
And if in a Præcipe quod reddat there be but one 

"Fenant, be he Spiritual or Teniporal, and he 
refuſe by way of Diſclaimer, in ſuch Caſe where 


he may diſclaim by the Law; there the Land 


- ſhall veſt in the Demandant: And if there be two 
'Fenants, then it fhall veſt in his Fellow, if he 
will take the whole Tenancy upon him, or elſe it 
{hall veſt in the Demandant. But if an Abbot 
or Layman refuſe the taking of the Profits, and 
ſhew a ſpecial Cauſe why it ſhould hurt him if he 
do aſſent, and be thereby difcharged, as is faid be- 
fore; in whom the Land ſhall then veſt it is more 
doubt, whereof I will no farther ſpeak at this 
Time. And thus it appeareth by divers of the 
| Caſes that be put in this Chapter, that he that is 


| ignorant in the Law. of the Realm ſhall lack the 
LT ug 


BY 
1 


true Judgment of Conſcience in many Caſes. F. or 
in many of theſe Caſes what may be done therein 
by the Law, muſt alſo be obſerved in Conſci- 


ence, Se. 

r., XINPV: 
C.]Vhether a Gift made under a Condition be 
void, if the Sovereign only break the Condition. 


N Summa Roſella, in the Title Alienatio, the 
[ twelfth Article, is aſked this Queſtion, Whe- 
ther a Gift made under a certain Form may be 


avoided or revoked, becauſe the Prelate or Sove-: 
reign only did break the Form? And it is there: 
anſwered, That it may not, for that the Deed: 


of the Prelate only ought not to hurt the Church: 
And if thoſe Words (under a Manner) be under- 
ſtood of a Gift upon Condition, as they ſeem to 
he, then the ſaid Solution holdeth not in this: 
Realm neither in the Law nor Conſcience. 


Doct. What is then the Law of England if a 


Man infeoff an Abbot by Deed indented, upon 


Condition that if the Abbot pay not to the Feeffor- 


a-certain Sum of Money at ſuch a Day, that then 
it ſhall be lawful to the Feoffor to re-enter, and 


at that Day the Abbot faileth of his Payment; 


may the Feoffor lawfully re-enter, and put out 
the Abbot? 7 
Stud. Ves verily, for he has no Right to the 

Land but by the Gift of the Feoffor, and his Gift 
was conditional; and therefore if the Condition: 
be broken, it is lawful by the Law of England 


for the Feoffor to re-enter, and to take his Land 
again, and to hold it as in his firſt Eſtate: By which 


Re-entry, after the Laws of the Realm, he diſ- 


proveth the firſt. Livery. of Seiſin, and all the 


meſne 


CHAPTER XXXIV. 227 


3 & " n 2 S rr 5 3 
— — — * Wd... 8 2 Le YG : 8 : : « 
* 3 = 4 Py 
a SIE kgs 
wor , Nee + 20 ob — 23 III n — - mu — * 
. E 3 8 * : 0 ...... e vs, Tr i 
. — — ans. Y 5 e ore * W » —— 5 
* *. — 2 — a * — — — 2 £ e 
N — A —— 188 _—_— r bigs — — — * — — A \ 
5 "OE * TT PIETY A bo. N ee eee 
— —— — _ 


_ 
ns Hey 
— 
* 2 
D 


. 
6 
THIS 


* DN * 0 


eee 


—T—T0T0T0T0TT0T——T—— —— — 
, A * 
— —— — — k —ů — EE — AA 
, 
of [ 
- 
1 


Tn 
* F , tors ee ne OI os 


9 os! . > ** 
— — 
% 


228 DIALOGUE I. 


meſne Acts done between the firſt Feoffment and 
the Re- entry. And it forceth little in the Law, 
in whom the Default be that the Condition was 


not performed, whether in the Abbot, or in his 


Covent, or in both, or in any other n what- 
ſoever he be, except it be in the Feoffor himſelf, 
And it is great Diverſity between a clear Gift 
made to an Abbot without Condition, and where 
it is made with Condition: For when it is made 
without Condition, the Act of the Abbot only 


ſhall not by the Common Law diſherit the Houſe, 


but it be in very few. Caſes. But yet upon di- 
vers Statutes the Sufferance of the Abbot only 
may diſherit the Houſe, as by his Cefler, or by 
levying a Crofs upon a Houſe againſt the Statute 
thereof made, in which Caſe the Houſe thereby 


ſhall leeſe the Land: And ſome ſay that by the 


Common Law upon his Diſclaimer in Avowry a 
Writ of Right of Diſclaimer lieth. But if the 
Gift be upon Condition, it ſtandeth neither with 
Law nor Conſcience that the Abbot ſhould have 
any more perfect or ſure Eſtate than was given 
unto him: And therefore as the faid Eſtate was 
made to the Houſe upon Condition, fo that Eſtate 
may be avoided for not performing of the Con- 
dition. And I think verily, that this I have ſaid 
is to be holden in this Realm both in the Law 


and Conſcience, and that the Decrees of the 


Church to the contrary bind not in this Caſe. 
But if the Lands be given to an Abbot and to bis 
Covent, to the Intent to find a Lamp, or to give 
certain Alms to poor Men; though the Intent be 
not in thefe Caſes. fulfilled, yet the Feoftor nor 
his Heir may not re- enter; for he reſerved no 
Re- entry by expreſs Words: Ne in the Words, 
when he faid, fo the Intent to find a Lamp, or 1 


give Alms, Sc. is implied no Re- entry: Ne the 
ö 8 Feoffor 


% 
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Feoffor nor his Heirs ſhall have no Remedy in 
ſich Caſes, unleſs it be within the Caſe of the 
Statute of He eftminſter the ſecond, that n the 
N de Cantaria. | 


CHAP. XXXV. 


N tether a Covenant made upon a Gift to the 
Church, that it ſhall not be aliened, be good. 


N the faid Sum, called Summa Roſella, the 
ſaid Title Alienatio, the thirteenth. Article, is 
aſked this Queſtion, Whether a Covenant made 
upon a Gift to the Church, that it ſhall not be 
aliened, be good? And the fame Queſtion is. 
moved again in the ſaid Summa called Roſella, in 
the Title Conditto, the firſt Article, and in Summa 
Angelica, in the Title Donatio prima, the fifty-firſt 
and fifty-ſecond Articles. And the 8 of 
the Queſtion there is, Whether notwithſtanding 
that the Condition be good to ſome Alienations, 
whether that yet it be good to reſtrain Alienati- 
ons for the Redemption of them that be in Cap- 
tivity under the Infidels, or for the greater Ad- 
vantage of the Houſe? And though the better 
Opinion be there, that the Condition may not be 
broken for Redemption of them that be in Cap- 
tivity; yet it is in manner a whole Opinion that 
it may be ſold for the greater Advantage to the 
Houſe : For it is ſaid there, that it may not be 
taken but that the Intent . the Giver was ſo; 
and therefore they call the Condition that prohi- 
biteth it to be fold Conditio turpis, that is to ſay, 
a vile Cendition: Wherefore they regard it not. 
But verily, as I take it, if a Condition may re- 
ſtrain any manner of Alienations, then it ſhall as 
well reſtrain Alienations for the two S. 

| ore 
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fore rehearſed, as for any other Cauſes: And 
though methinketh that the Condition is good, 
and after the Law of the Realm, that upon Gifts 
to the Church Alienation is reſtrained; yet I 
ſhall touch one Reaſon that is made to the con- 
trary, that is this. There is a clear Ground in 
the Law, that if a Feoffment be made to a com- 
mon Perſon in Fee, upon Condition that the 
Feoffee ſhall not alien to no Man; that Condition 
is void, becauſe it is contrary to the Eſtate of 
a Fee- ſimple, to bind him that hath the Eſtate 
that he ſhould not alien if he liſt. And ſome ſay 


that an Abbot that hath Land to him and to his 


Sueceſſors hath as high and as perfect a Fee-ſimple 


as hath a Lay-man that hath Land to him and to 


his Heirs; and therefore they ſay, that it is as 
well againſt the Law of- the Realm to prohibit 
that the: Abbot ſhall not alien, as it is to prohibit 
a- Lay-man thereof, And. though it be therein 
true as they ſay as to the Highneſs of the Eſtate, 
yet methinketh there is a great Diverſity between 
the Caſes concerning their Alienations, For when 


Lands be given in Fee-fimple to a common Per- 


fon, the Intent of the Law is that the Feoffee 
ſhall have Power to alien, and if he do alien, it 


is not againſt the Intent of the Law, ne yet againſt 
the Intent of the Feoffor; but when Lands be 
given to an Abbot and to his Succeſſors, the In- 


tent of the Law is, and alſo of the Giver, (as it 
is to preſume) that it ſhould remain in the Houſe 
for ever; and therefore it is called Mortmain, that 
is to ſay, a dead Hand, as who faith, that it ſhall 
abide there alway as a thing dead to the Houle, 
And therefore, as I ſuppoſe, the Law will ſuffer 
that Condition to be good, that is made to re- 
{train that ſuch Mortmain ſhould not be aliencd ; 
and that yet it may prohibit the ſame Condition 
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to be made upon a Feoffment made in Fee- ſimple 
o a Man and to his Heirs: For that is the moſt 
high, the moſt free, and the moſt pure Eſtate that is 
in the Law. But the Law ſuftereth ſuch a Con- 
dition to be made upon a Gift in. tail, becauſe the 
Statute prohibiteth that no Alienation ſhould be 
made thereof. And then, as the Law ſuffereth . 
ſuch a Condition upon a Gift in Mortmain, that 
is to ſay, that it ſhall not be aliened, to be good; 
ſo it judgeth the Condition alſo according to the 
Words: That is to ſay, if the Condition be ge- 
neral, that they ſhall not alien to no Man, as this 
Caſe is, that it ſhall be taken generally according 
to the Words, and it ſhall not be taken that the 
Intent of the Giver was otherwiſe than he ex- 
preſſed in his Gift: Fhough percaſe if he were 
alive himſelf, and the Queſtion were aſked him, 
whether he would be contented it ſhould be alien- 
ed for the ſaid two Cauſes or not, he would ſay 
yea; but when he is dead no Man hath Authority 
to interpret his Gift otherwiſe than the Law ſuf- 
fereth, nor otherwiſe than the Words of the Gift 
be. And if the Condition be ſpecial, that is to 
ſay, that the Land ſhall not be aliened to ſuch a 
Man or ſuch a Man, then the Condition ſhall be 
taken according to the Words, and then they may 
de aliened as for that Condition to any other but 
to them to whom it is expreſly prohibited that 
the Land ſhould not be aliened to. And if the. 
Lands in that Caſe be aliened to one that is not 
excepted in the Condition, then he may alien the 
Land to him that is firſt excepted without break- 
ing of the Condition; for Conditions be taken 
ſtrictly in the Law, and without Equity. And, 
thus methinketh, that becauſe the ſaid Condition 
i general, and reſtraineth all Alienations, that it 
may not be aliened neither by the Law of the. 
Realm, 
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Realm, ne yet by Conſcience, no more for the 
faid two Cauſes, then it may for any other Cauſe, 
And this Caſe muſt of Neceflity be judged after 
the Rules and Grounds of the Law of the Realm 
and after no other Law, as me ſeemeth. 7 


© 63:9) en KNKVT.” 
.C If the Patron preſent not within ſix Months, 
who ſhall preſent. 


T7 the ſame Sum called Summa Noſella, in the 
Title Beneficium, in principio, it is aſked, If 
the Patron preſent not within fix Months, who 
ſhall preſent, and within what Time the Pre- 
ſentment muſt be made? And it is anſwered there, 
that if the Patron preſent not within ſix Months, 
that the Chapter ſhall have ſix Months to preſent; 
and if the Chapter preſent not within ſix Months, 
that then the Biſhop ſhall have other ſix Months; | 
and if he be negligent, then the Metropolitan ſhall 
have other ſix Months; and if he preſent not, 
then the Preſentment is devoulte to the Patriarch; 
and if the Metropolitan have no Superior under the 
Pope, then the Preſentment is devoulte to the Pope. 
And ſo, as it is ſaid there, the Archbiſhop ſhall 
ſupply the Negligence of the Biſhop, if he be not 
exempt ; and if he be exempt, the Preſentment 
immediately ſhall fall from the Bifhop to the 
Pope. And, as I ſuppoſe, theſe Diverſities 
hold not in the Laws of the Realm. 

Doc. Then, I pray thee, ſhew me who ſhall 
preſent by the Laws of the Realm, if the Patron 
do not preſent within fix Months. 

Stud. Then for Default of the Patron the Bi- 
ſhop ſhall preſent, unleſs the King be Patron; 


and if the Biſhop preſent not within fix Montis 
5 : then 


 CMAEFTER MU 
then the Metropolitan ſhall preſent, whether the 
piſhop be exempt or not: and if the Metrepo- 
litan preſent not within the Time limited by the 
Law, then there be divers Opinions who fthalt 
preſent, for ſome fay the Pope ſhall preſent, as it 
is ſaid before, and ſome ſay the King ſhall preſent. 

Dorf. What Reaſon make they that Wy the 
King ſhould preſent i in that Caſe ? 

Stud. This is their Reaſon ; they ſay that the 
King is Patron paramount of all the Benefices 
within the Realm. And they ſay farther, that 
the King and his Progenitors, Kings of England, 
without Time of Mind, have had Authority to 
determine the Right of Patronages in this Realm. 
in their own Courts, and are bound to ſee their 
Subjects have Right in that Behalf within the 
Realm, and that in that Caſe from him lieth no 
Appeal. And then they ſay, that if the Pope in 
this Caſe ſhould preſent, that then the King. 
ſhould not only leeſe his Patronage paramount, 
but alſo that he ſhould not ſometime be able to 
do Right to his Subjects. | 

Dea. In what Cafe were that? | 

Stud, It is in this Caſe: The Law of the 
Realm is, That if a Benefice fall void, then the 
Patron ſhall (preſent within ſix Months; and if 
he do not, that then the Ordinary ſhall preſent :- 
But yet the Law is farther in this Caſe, that if 
the Patron preſent before the Ordinary put in 
his Clerk, that then the Patron of Right ſhall 
enjoy his Preſentment ; and ſo it is though the 
Time ſhould fall after to the Metropolitan, or to 
the Pope. And if the Preſentment ſhould fall 
to the Pope, then though the Advowſon abode 
ſtiſl void, fo that the Patron might of Right pre- 
lent, yet the Patron ſhould not know to whom 
he ſhould preſent, unleſs he ſhould go to the 

„ Fae, 
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Pope, and fo he ſhould fail of Right within the 
Realm. And if percaſe he went to the Pope, 
and preſented an able Clerk unto him, and yet 


his Clerk were refuſed, and another put in at the 


Collation of the Pope, or at the Preſentment of 
a Stranger; yet the Patron could have no Re. 
medy for the Wrong within the Realm, for the 
Incumbent might abide ftill out of the Realm, 
And therefore the Law will ſuffer no Title in 
tis Caſe to fall to the Pope. And they ſay, that 
for a like Reaſon it is, that. the Law of the Realm 
will not allow an Excommengement that is cer- 
tified into the King's Court under the Pope's 
Bulls: For if the Party offered ſufficient Amends, 
and yet could not obtain his Letters of Abſolu- 
tion, the King ſhould not know to whom to 
write for the Letters of Abſolution, and the Party 
could not have Right; and that the Law will in 
no wiſe ſuffer, | © 10 


— 


Dat. The Patron in that Caſe may preſent 
to the Ordinary, as long as the Church is void; 
and if the Ordinary accept him not, the Patron 


may have his Remedy againſt him within this 
Realm. But if the Pope will put in an Incum- 
bent before the Patron preſent, it is Reaſon that 
he have the Preſentment, as me ſeemeth, before 
the King. e 4 5 

Stud. When the Ordinary hath ſurceſſed his 


Time, he hath loſt his Power as to the Preſent- 


ment, ſpecially if the Collation be devolute to the 


Pope. And alſo when the Preſentment is in the 


Metropolitan, he ſhall put in the Clerk himſelf, 
and not the Ordinary. And ſo there is no De- 
fault in the Ordinary, though he preſent not the 
Clerk of the Patron, if his Time be paſt; and ſo 
there lieth no Remedy againſt him for the Patron. 


Da, 


- 
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Di. Though the Incumbent abide ſtill out of 
the Realm, yet may a Quare Impedit lie againſt 
him within the Realm: And if the Incumbent 
make Default upon the Diſtreſs, and appear not 
to ſhew his Title, then the Patron ſhall have a 
Writ to the Biſhop according to the Statute, and 
ſo is not without Remedy. x SD 

Stud. But in this Caſe he cannot be ſummon- 
el, attached, nor diſtrained, within the Realm. 
Doc. He may be ſummoned by the Church, 
as the Tenant may in a Writ of Right of Ad- 
yowſon, | | 

Stud. There the Advowſon is in Demand, and 
here the Preſentment is only in Debate; and fo 
he cannot be ſummoned by the Church here, no 
more than if it were in a Writ of Annuity, and 


there the common Return is, qued Clericus eff be- 


neficiatus, non habens Laicum feod' uli patefl ſum-. 
mmeri, And though he might be ſummoned in 
the Church, yet he might neither be attached nor 
diftrained there; and ſo the Patron ſhould. be 
without Remedy. 

Da, And if he were without Remedy, he 
ſhould yet be in as good Caſe as he ſhould be if 
the King ſhould preſent : For if the Title ſhould 
be given to the King, the Patron had loſt his 
Preſentment. clearly for the Time, though the 
Church abide ſtill void. For I have heard ſay, 


that in ſuch Preſentments no Time after the 


Law of the Realm runneth unto the King, 
Stud. That is true, but there the Preſentment 


ſhould be taken from him by Right and by the 


Law, and here it ſhould be taken from him a- 
gainſt the Law, and there as the Law could not 
help him ; and that the Law will not ſuffer. 


Dot. Yet methinketh alway that the Title of 


the Lapſe in ſuch Caſe is given by the Law of 
| | the 
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the Church, and not by the Temporal Law: 
And therefore it forceth but little what the Tem. 
poral Law will in it, as me ſeemeth. 

Stud, In ſuch Countries where the Pope hath 
Power to determine the Right of temporal Thing, 
I think it is as thou ſayeſt; but in this Realm it 
is not ſo. And the Right of Preſentment is 1 
temporal thing, and a temporal Inheritance: And 
therefore I think it belongeth to the King's Law 
to determine, and alfo to make Laws who ſhall 
preſent after fix Months, as well as before, ſo 
that the Title of Examination of Ability or Non- 
ability be not thereby taken from the Ordinary, 
And in like wiſe it is of Avoidance of Benefices, 
that 1s to ſay, then it ſhall be judged by the King's 

Laws when a Benefice ſhall be ſaid void, and 
when not, and not by the Law of the Church: 
As when a Parſon is made a Biſhop, or accepteth 
another Benefice without a Licence, or reſigneth, 
or 1s deprived; in theſe Caſes the Common Law 
ſaith, that the Benefice is void, and fo they 
ſhould be, though a Law were made by the 
Church to the contrary, And fo if the Pope 
ſhould have any Title in this Caſe to preſent, it 
ſhould be by the Law of the Realm, And [ 
have not. ſeen ne heard that the Law of the 
Realm hath given any Title to the Pope to de- 
termine any "Temporal Thing that may be law- 
fully determined by the King's Court, 

Doct. It ſeemeth by that Reaſon that thou haſt 
made now, that thou preferreſt the King's Au- 
thority in Preſentments before the Pope's ; and 
that methinketh ſhould not ſtand with the Law 
of God, ſith the Pope is the Vicar-general under 
MC. "05 | | 

Stud. That I have ſaid proveth not that for 
the higheſt Preferment in Preſentments he 1s 
5 . | to 
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to have Authority to examine the Ability of the 
Parſon that is preſented, for if the Preſentee be 
able, it ſufficeth to the diſcharge of the Ordinary 
by whomſoe ver he be preſented, and that Autho- 
Fity is not denied by the Law of the Realm to be- 
long alway to the Spiritual Juriſdiction, * But my 
Meaning is, that as to the Right of Preſentments, 
and to determine wha ought to preſent, and who 
not, and at what Time, and when the Church 
| ſhall be judged to be void, and when not, belong 
to the King and to his Laws: Or elle it were a 
Thing in vain for him to hold Plea of Advowſons, 
or to determine the Right of Patronage in his 
own Courts, and not to have Authority to deter- 
mine the Right thereof, and thoſe Claims ſeem- 
eth not to be againſt the Law of God. And ſo 
me ſeemeth in this Caſe the Preſentment is given 
the King. 
Doct. And if the King ſhould have Right to 
preſent, then might the Church happen to con- 


no Time runneth to the King in ſuch Preſent- 
ment. 

Stud. If any ſuch Caſe happen, if the King 
preſent not, then may the Ordinary ſet in a De- 
puty to ſerve the Cure, as he may do when neg- 
ligence is in other Patrons that may preſent, and 
do not; and alſo it cannot be thought that the 
King, which hath the Rule and Governance over 
the People, not only of their Bodies, but alſo of 
their Souls, will hurt his Conſcience, and ſuffer 
2 Benefice continually to ſtand without a Curate, 
no more than he doth in Advowſons that be of 
his own Preſentment, 


CHAP, 


tinue void for ever: For as we have ſaid before, 
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CHAS. EET. 
¶ Whether the Preſentment and Collation of all 


Benefices and Dignities, voiding at Rome, 


belongeth only to the Pope. 
IN the fame Sum called Summa Roſella in the 
1 Title Beneficium primum, in the thirteenth Ar. 
ticle, it is ſaid, that Benefices, Dignities and 


Parſonages voiding in the Court of Rome may 


not be given but by the Pope; and likewiſe of 
the Pope's Servants, and of other that come and 
go from the Court, if they die in Places nigh to 
the Court within two Days journey, all theſe 
belong to the Pope: But if the Pope preſent not 
within a Month, then after the Month they to 


whom it belongeth to preſent, may preſent by 


themſelves only, or by their Vicar- general, if 
they be in far Parts. And theſe Sayings hold 
not in the Laws of the Realm. 8 
Doct. What is the Cauſe that they hold not in 
this Realm as well as in all other Realms? 
Stud. One Cauſe is this: The King in th 
Realm, according to the .Ancient Right of his 
Crown, of all his Advowſons that be of tis 
Patronage ought to preſent, and in like wiſe other 
Patrons of Benefices of their Preſentment : And 
the Pleas of the Right of Preſentments of Bene- 
fices within this Realm belong to the King and 
his Crown. And theſe Titles cannot be taken 
from the King and his Subjects but by their Al- 
ſent ; and the Law that is made therein to put 
away the Title bindeth not in this Realm. And 
over that, before the Statute of 25 Ed. 3. there 
was a great Inconvenience and Miſchief by Rea- 


fon of divers Proviſions and Reſervations —_ the 
e 
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Pope made to the Benefices in this Realm, con- 
trary to the old Right of the King and other Pa- 
trons in this Realm, as well to the Archbiſhop- 
ricks, Biſhopricks, Deanries and Abbies, as to 
other Dignities and Benefices of the Church. And 
many Times Aliens thereby had Benefices with- 
in the Realm that underſtood not the Engli/h 
Tongue, fo that they could not counſel ne comfort 

the People when need required; and by that Oc- 
caſion great Riches was conveyed out of the Realm. 

Wherefore, to avoid ſuch Inconveniencies, it was 
ordained by the ſaid Statute, that all Patrons, 
2 well Spiritual as Temporal, ſhould have the 
Preſentments freely : And. in Caſe the Collation 
or Proviſion were made by the Pope in diſtur- 
bance of any Spiritual Perfon, that then for that 
Time the King ſhould have the Preſentment; and 
if it were in Diſturbance of any Lay Patron, that 
then if the Patron preſented not within the Half- 
year after ſuch Voidance, nor the Biſhop of the 
Place within a Month after the Half-year, that 
then the King ſhould have alſo the Preſentment, 
and that the King ſhould have the Profits of the 
Benefices ſo occupied by Proviſion, except Abbies 

and Priories, and other Houſes that have College 
and Covent, and there the College and Covent 
to have the Profits. And becauſe the Statute is 
general, and excepteth no ſuch Benefices as ſhall 
void in the Court of Rome, or in ſuch other 
Place as before appeareth, therefore they be taken 
to be within the Proviſion of the ſaid Statute, 
3s well as the Benefices that void within the 
Realm: And all Proviſors and Executors of the 
faid Collations and Proviſions, and all their At- 
tornies, Notaries and Maintainers, ſhall be out 
of the Protection of the RIPE, and ſhall have 
like 
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like Puniſhment as they ſhould have for execu- 

ting of Benefices voiding within the Realm. 
DoF. But J cannot ſee how the ſaid Statute 
may ſtand with Conſcience, that ſo far reſtrained 
the Pope of his Liberty, which, as me ſeemeth 
he ought in this Caſe of Right to have. : 
Stud. Becauſe (as I ſuppoſe) that Patrons ought 
of Right to have their Preſentments under ſuch | 
manner as they claim them in this Realm, 281 
have faid before, and as in the twenty-ſixth 
Chapter of this Book appeareth more at large. 
And alſo foraſmuch as it appeareth evidently, 
that great Inconvenience followed upon the fad 
Proviſions, and that the ſaid Statute was made to 
avoid the fame, which fith that Time hath been 
ſuffered by the Pope, apd hath been alway uſed in 
this Realm without Refiſtance, it ſeemeth that the 
the ſaid Statute ſhould therefore ſtand with good * 


Conſcience. ä perl 
| not] 
n e * 
Va Houſe by Chance fall upon a Horſe that wy 
s borrowed, who ſhall bear the Loſs? 0 


IN the ſaid Sum, called Summa Reſella, the ful bes 
I. Title Caſus fortuitus, in the Beginning, is put 
this Caſe: If a Man lend another a Horſe, which andy; 
is called there a Depoſitum, and a Houſe by chance 


falleth upon the Horſe, Whether in that Caſe he {hal 
ſhall anſwer' for the Horſe? And it is anſwered 9p 


there, that if the Houſe were like to fall, that 
then it cannot be taken as a Chance, but as tie Occ 
Default of him that had the Horſe delivered to him: 
; But if the Houſe were ſtrong, and of likelihood 
and by common Preſumption in no Danger of * 
falling, but chat it fell by ſudden Tempel 0. 8 
1 ſuc 
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ſuch other Caſualty, that then it ſhall be taken as 
1 Chance, and he that had the keeping of the 
Horſe ſhall be diſcharged. And though this 
Diverſity agreeth with. the Laws of the Realm, 


and for the more like Caſes and Chances that 
may happen to goods, that a Man, -hath in his 
keeping that be not his own, I ſhall add a little 
more thereto that ſhall be ſomew! at neceſſary, as 
methinketh, to the ordering of Conſcience. Firſt 
a Man may have of another by way of Loan or 
Borrowing Money, Corn, Wine, and ſuch other 
Things, where the ſame Thing cannot be delivered 
if it be occupied, but another Thing of like Na- 
ture and like Value muſt be delivered for it; and 


ſuch Things he that they be lent to, may by force of 
the Loan uſe as his own, and therefore if they 


periſh, it is at his Jeopardy; and this 1s moſt pro- 
perly called a Loan. Alſo-a Man may lend to a- 
nother a Horſe, an Ox, a Cart, or ſuch other 
Things as may be delivered again, and they by 
Force of that Loan may be uſed and occupied 
reaſonably in ſuch Manner as they were borrowed 
for, or as it was agreed at the Time of the Loan 
that they ſhould be occupied: And if ſuch Things 
be occupicd otherwiſe than according to the Intent 
of the Loan, and in that Occupation they periſh, 
in what wiſe ſoever they periſh, ſo it be not in 
Default of the Owner, he that borrowed them 
ſhall be charged therewith in Law and Conſci- 
ence: And if he that borrowed them occupy them 
in ſuch Manner as they were lent for, and in that 
Occupation they periſh in Default of him that 
they were lent to, then he ſhall anſwer for them; 
and if they periſh not through his Default, then 
he that owneth them ſhall bear the Loſs. Alſo if 
2 Man have Goods to keep to a certain Day, for 
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a certain Recompence for the keeping, he ſhi 
ſtand charged or not charged, after as Default ot 
no Default ſhall be in him, as before appeareth: 
And ſo it is if he have nothing for the keepig by 
But if he have for the keeping, and make a Pry. 
miſe at the Time of the Delivery, to re-deliver An 
them fafe at his Peril, then he ſhall be char i tte 
with all Chances that may fall. But if he make WW 
that Promiſe, and have nothing for keeping, 
think he is bound to no ſuch Caſualties, but that 
| be wilful and his own Default, for that is a nude and 
or a naked Promiſe, whereupon, as I ſuppoſe, 

no Action lieth. Alſo if a Man find Goods of 
another, if they be after hurt or loſt by wilfy 
Negligence, he ſhall be charged to the Own: 4 * 
But if they be loſt by other Caſualty, as if they he : 
laid in a Houſe that by Chance is burned, or if he 0 
deliver them to another to keep, that runneth- N 
way with them, I think he be diſcharged. Au | 
theſe Diverſities hold moſt commonly upon Pledge, N 
or where a Man hireth Goods of his Neighbour to 00 
a certain Day for certain Money. And mam 3 
other Diverſities be in the Law of the Realm, > 
what ſhall be to the Jeopardy of the one, and wat 
of the other, which I will not ſpeak of at this 
Time. And by this it may appear, that it ö 
commonly holden in the Laws of England, if: 
Common Carrier go by the Ways that be danger- 
_ ous for robbing, or drive by Night, or in other 
inconvenient Time, and be robbed; or if he over- 
charge a Horſe whereby he falleth into the Water, 
or otherwiſe, fo that the Stuff is hurt or impaired; 
that he ſhall ſtand charged for his Miſdemeanor: 
And if he would percaſe refuſe to carry it, uni 
Promiſe were made unto him that he ſhall not be 
charged for no Miſdemeanor that ſhould be in hin, 


the Promiſe were void, for it were againſt — 
: | k | an 
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1nd againſt good Manners, and fo it is in all other 
Caſes like, And all theſe Diverſities be granted 
by ſecondary Concluſions derived upon the Law of 
Reaſon, without any Statute made in that Behalf. 
And peradventure Laws and the Conclufions 
therein be the more plain, and the more open. For 
if any Statute were made therein, I think verily 
more Doubts and Queſtions would ariſe upon the 
Statute, than doth now when they be only argued 
and judged after the Common Law, 


r 


Va Prieft have won much Goods by ſaying 
of Maſs, whether he may give thoſe Goo 
or make a Will of them. | 


N the faid Sum, called Summa Roſella, in the 
Title Clericus quartus, the third Article, is 
aſked this Queſtion: If a Prieſt have won much 
Goods by ſaying of Maſs, whether he may give 
thoſe Goods, or make a Will of them? Whereto 
it is anſwered there, that he may give them, or 
make a Will of them, ſpecially when a Man be- 
queaths Money for to have Maſſes faid for him. 
And the like Law is of ſuch Things as a Clerk 
winneth by the Reaſon of an Office: For it is ſaid 
there, that ſuch Things come to him by Reaſon of - 
his own Perſon, Which Sayings I think accord 
with the Law of the Realm. But foraſmuch as 
the ſaid Article, and in divers other Places of 
the ſaid Chapter, and in divers other Chapters of 
the ſaid Sum, is put great Diverſity between ſuch 
Goods as a Clerk hath by Reaſon of his Church, 
and ſuch Goods as he hath by Reaſon of his Perſon ; 
and that he muſt diſpoſe ſuch Goods as he hath by 
Neaſon of his Church in ſuch Manner as is ap- 
pointed by the Law of the Church, ſo that he may 
1 not 
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not diſpoſe them ſo liberally as he may the Goog; 
that come by Reaſon of his own Perſon: There. 
fore I ſhall a little touch what Spiritual Men may 
do with their Goods after the Law of the Realm, 
Firſt, a Biſhop, of ſuch Goods as he hath with 
the Dean and Chapter, he may neither make 
Gift nor Bequeſt; but of ſuch Goods as he hath of 
his own. by Reaſon of his Church, or of the Gift 
of his Anceſtors, or of any other, or of his Patti. 
mony, he may both make Gifts and Bequeſts lay. 
fully. And an Abbot of the Goods of his Church 
may make a Gift, and that Gift is good as to the 
Law: But what it is in Conſcience, that is after 
the Cauſe and Intent and Quality of the Gift, For 
if it be ſo much that it notably hurteth the Houſe 
or the Covent, or if he give away the Books or the 
Chalices, or ſuch other Things as belong to the 
Service of God, he offendeth in Conſcience; and 
yet he is not puniſhable in the Law, ne yet by Suife- 
na, after ſome Men, ne in none other wiſe but by 
the Law of the Church, as a Waſter of the Good; 
of his Monaſtery. But nevertheleſs I will not 
fully hold that Opinion, as to that that belongeth 
neceſſarily to the Service of God, whether any 
Remedie lie againſt him or not, but remit it to the 
Judzment of other. And of a Dean and Chay- 
ter, and a Maſter and Brethren, of Goods that 
they have to themſelves, and alſo of Goods that 
they have with the Chapter and Brethren the 
ſame Diverſity holdeth, as appeareth before of 2 
Biſhop and the Dean and Chapter; except that in 
the Caſe of a Maſter and Brethren the Goods ſhall 
be ordered as ſhall be aFgned by the Foundation, 
And moreover, of a Parſon of a Church, Vicar; 
or Chauntry-Prieſt, or ſuch other, all ſuch Goods 
as they have, as well ſuch as they have by Reaſon 
of the Parſonage, Vicarage, or Chauntry, as "= 
| | they 
E: 
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they have by Reaſon of their own Perfon, they 
may lawfully give and bequeath where they will 
after the Common Law; And if they diſpoſe Part 
among the Pariſhioners, and Part to the building 
of Churches, or give Part to the Ordinary, or to 

r Men, or in ſuch other Manner, as it is ap- 
pointed by the Law of the Church, they offend 
not therein, unleſs they think themfelves boun- 
den thereto. by Duty, and by Authority of the 
Law of the Church, not regarding the King's 
Laws; for if they do ſo, it ſeemeth they reſiſt the 
Ordinance of God, which hath given Power to 
Princes 'to make Laws, But there, as the Pope 
hath Sovereignty in Temporal Things as he hath 
in Spiritual Things, there ſome ſay that the Goods 
of Prieſts muſt in Conſcience be diſpoſed as is con- 
tained in the ſaid Sum. But that holdeth not in 
this Realm: For the Goods of Spiritual Men be 

Temporal in what Manner ſoever they come to 
them, and muſt be ordered after the Temporal 
Law, as the Goods of the Temporal Men muſt be. 
Howbeit, if there were a Statute made in this Caſe 
of like Effect in many Points as the Law of the 
Church is, I think it were a right good and a 
profitable Statute. | 

e A , MO. 
C Who ſhall ſucceed a Clerk that dieth Inteſtate? 
N the ſaid Sum, called Reſella, in the Chapter 

Clericus quartus, the ſeventh Article, is aſſced 
this Queſtion, Who ſhall ſucceed to a Clerk that 
dieth inteſtate? And it is anſwered, That in Goods 
gotten by Reaſon of the Church the Church ſhall 
ſucceed; but in other Goods his Kinſmen ſhall 
ſucceed after the Order of the Law, and if there 


be no Kinſman, then the Church ſhall ſucceed. 
„ And 
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And it is faid farther, That Goods gotten by à 
Canon Secular by Reaſon of his Church or Pre- 
bend ſhall not go to his Succeſſor in the Prebend, 
but to the Chapter. But where one that is bene. 
ficed is not of the Congregation, but he hath a 
Benefice clearly ſeparate, as if he be a Parſon of a 
Pariſh- Church, or oh Preſident, or an Archdez- 
con not beneficed by the Chapter, then the Goods 
gotten by Reaſon of his Benefice ſhall go to his 
Succeſſor, and not to the Chapter. And none of 
thefe Sayings hold Place in the Laws of England, 
Doc. What is then the Law, if a Parſon of a 
Church-or a Vicar in the Country die Inteſtate, 
or if a Canon Secular be alſo a Parſon, and haye 
Goods by Reaſon thereof, and alſo by a Prebend 


that he hath in a Cathedral Church, and he die In- 


teſtate, who ſhall have his Goods? Eos þ 
Stud. At the Common Law the Ordinary in 
all theſe Caſes may adminifter the Goods, and after 
he muſt commit Adminiſtration to the next faith- 
ful Friends of him that is dead Inteſtate that will 
_ defire it, as he is bound to do where Lay-men 
that have Goods die Inteſtate. And if no Man 


deſire to have Adminiſtration, then the Ordinary 


may adminiſter, and ſee the Debts payed; and he 
muſt beware that he pay the Debts in ſuch Or- 


der as is appointed in the Common Law: For it 


he pay Debts upon ſample Contracts before an Ob- 
ligation, he ſhall be compelled to pay the Debt 
upon the Obligation of his own Goods, if there 


be not Goods ſufficient of him that died inteſtate. 


And though it be ſuffered in ſuch Caſe that the 
Ordinary may pay pound and pound-like, that 15, 
to apportion the Goods among the Debtors atter 
his Diſcretion, yet by the rigor of the Common 
Law he might be charged to him that can firſt 
have his Judgment againſt him, And further- 

ü more, 
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more, by that is ſaid before in. the laſt Chapter 
it appeareth, that if a Biſhop that hath Goods of 
his Patrimony, or a Maſter of a College, or a 
Dean, of Goods that they have of their own only 
to themſelves, die Inteftate, that the Ordinary 
ſhall commit adminiſtration thereof, as before ap- - 
peareth; and if they make Executors, then the 
Executors ſhall -have the Miniftration thereof. 
But the Heirs nor the Kinſmen, by that Reaſon 
only that they be Heirs or of Kin to him that is 
deceaſed, ſhall have no meddling with his Goods, 
except it be by Cuſtom of ſome Countries, where 
the Heirs ſhall have their Lons, or where the 
Children (the Debts and. Legacies paid) ſhall have. 
a reaſonable Part of the Goods, after the Cuſtom 
of the Country, | 

| C H A P. XLI. | . 
Va Man be outlawed of Felony, or be at- 
tainted for Murther or Felony, or that is an 
Aſciſmus, may be /lain by every Stranger. 


Def, or appeareth in the ſaid Sum, called Sum 
ma Angelica, in the twenty-firſt Chapter 
in the Title of Aſciſmus, the ſecond Paragraph, 
that he is an Aſciſmus that will ſlay Men for Money 
at the Inſtance of every Man that will move him 
to it; and ſuch a Man may lawfully be ſlain not 
only by the Judge, but by every private Perſon. 
But it is ſaid there in the fourth Paragraph, that 
he muſt firſt be judged by the Law as an Aſciſmus, 
ere he may be flain, or his Goods ſeiſed. And 
it is ſaid farther there in the ſecond Paragraph, 
that alſo in Conſcience ſuch an Aſciſmus may be 
lain, if it be done through a Zeal of Juſtice, and 
clſe not. Is not the Law of the Realm likewiſe of 
Men eutlawed, abjured, or judged for Felony? 
| hb 4 Stud, 
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Stud. In the Law of the Realm, there'is no 
ſuch Law, that a Man ſhall be judged as an G. 
ciſmus; ne if a man be in full Purpoſe, for a certain 
Sum of Money that he hath received, to ſlay a Man, 
yet it is no Felony ne Murther in the Law till he 
hath done the Act: For Intent of Felony nor Mur 
ther is not puniſhable by the Common Law of the 
Realm, though it be deadly Sin before God; but 
in "Treaſon, or in ſome other particular Cafes, by 
Statute that Intent may be puriiſhed, And though 
a Man in ſuch Caſe kill a Man for Money, yet 


He ſhall not be attainted that he is an A4/ciſmus; 


for, as it is ſaid before, there is no ſuch Term of 
Aſciſmus in the Law of the Realm: But he ſhall 
in ſuch Cafe be arraigned upon the Murther, and 
if he confeſs it, or plead that he is not guilty, and 
is found guilty by twelve Men, he ſhall have 
Judgment of Life, and of Member, and ſhall for- 
feit his Lands and Goods. And like Law is of 
an Appeal brought of the Murther; if he ſtand 
dumb and will not anſwer to the Murther, he 
ſhall be attainted of the Murther, and ſhall forfeit 
Life, Lands and Goods, But if he be arraignel 
of the Murther upon an Indictment at the King's 
Suit, and thereupon ſtandeth dumb, and will nat 
anſwer; there he ſhall not be attainted of the 
Murther, but he ſhall have Paine fort and dure, 
that is to ſay, he ſhall be preſſed to Death, and 
he ſhall there forfeit his Goods and not his Lands, 


But in none of theſe Caſes, that is to ſay, though 


a Man be outlawed for Murther or Felony, or 
be abjured, or that he be otherwiſe attainted; yet 
it is not lawful for any Man to murther him, or 
flay him, ne to put him in Execution, but by 
Authority of the King's Laws. Inſomuch that if 
a Man be adjudged to have Paine fort and dure, 


and the Officer beheadeth him, or on the — 
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wiſe putteth him to Paine fort and dure, where he 
ſhould behead him, he offendeth the Law. And 


if an Officer which hath Authority to put a Man 
to Death may not put him to Death but accord- 


ing to the Judgment, then methinketh it ſhould 
follow that, more ſtronger, a Stranger may not 
put ſuch a Man to Death of his own Authority 
without Commandment of the Law. But if the 
Judgment be that he ſhall be hanged in Chains, 
and the Officer hangeth him in other things, and 
not in Chains, I ſuppoſe he is not guilty of his 
Death. But ſome ſay he ſhall there make a Fine 
to the King, becauſe he hath not followed the 
Words of the Judgment. 

Alſo if a Man that is no Officer would arreſt 
2 Man that is outlawed, abjured, or attainted of 
Murther or Felony, as is aforefaid, and he diſ- 
obeyeth the Arreſt, and by Reaſon of the Difo- 
bedience he is ſlain; I ſuppoſe the other ſhall not 
be impeached for his Death; for it is lawful unto 
every Man to take ſuch Perſons, and to bring them 
forth that they may be ordered according to the 
Law. But if a Capias be directed unto the She- 
riff to take a Man in an Action of Debt or Treſ- 
paſs, there no Man may take the Man, but he have 
Authority from the Skeriff; And if ang Man at- 
tempt of his own Authority to take him, and he 
reſiſteth, and in the reſiſting is ſlain, he that would 
have taken him is guilty of his Death. 


F 
¶ Whether a Man ſhall be bounden by the Af 
or Offence of his Servant or Officer. 
IF the ſaid Sum, called Summa Angelica, in the 
Title Dominus, fourth Paragraph, is aſked this 


Queſtion, Whether a Man ſhall be charged for 
L 5 his 
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his Houſhold? And it is ſaid there, that he ſhalt 
when the Houſhold offendeth in an Office or Mi. 
niſtry that the Maſter is the chief Officer of, and 
he hath the Work and the Profit of the Houſfiold: 
For it ſhall be his Default that he would chuſe 
fuch Servants, for he ought to appoint honeſt 
Perſons. But it is ſaid there, that it is to be un- 
derſtood civilly, and not criminally, whereby, as 
It is ſaid there, he that is a Governour is bound 
for the Offence of his Officersy and that the ſame 
is to be holden of a Captain, that he ſhall be bound 
for the Offence of his Squires, and an Hoſt for his 
Gueſt, and ſuch other. Nevertheleſs it is ſaid 
there, that certain Doctors, there rehearſed, ſaid 
thereto, that if the Office be an open or publick 
Office, as an Office of Power, or other like, it 
ſufficeth to bring forth him that offended: But it 
is otherwiſe if it be not a publick Office, but an 
Hoſt or a Taverner, or other like. But if the 
Houſhold offend not in the Office, the Lord is not 
bound as to the Law, but in Conſcience he is 
bound if he were in Default by not correcting 
them; for he is bound to correct them both 
by Word and Example, and if he find any in- 
corrigible, he is bound to put him away, except 
that he Hath Preſumptions, that if he do fo, be 
will be the worſe, and then he may do that he 
thinketh beſt, and he is excuſed, and elſe not: 
For to ſuch Perſons it is faid, Error qui non ref. 
tur, approbatur, that is to ſay, an Error that is 
not reſiſted is approved. And though divers of 
the Sayings before rehearſed agree with the Law 
of the Realm, yet all do not ſo; and alſo they 
that do are to be obſerved by Authority of the 
Law of the Realm, and not by the Authority al- 
ledged in the faid Paragraph. And therefore I in- 
tend to treat ſome what where the Maſter eee 
5 | charge 
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charged by his Servant or Deputy, or by them 


that be under him in any Office, and where not: 
And then I intend to touch ſome other things, 
where the Maſter after the Laws of the Realm 
ſhall be charged by the Act of his Servant in other 
Caſes not concerning Offices, and where not. 
Firſt, If a Man be committed to ward upon 
Arearages of Accompt, and the Keeper of the 
Priſon ſuffereth him to go at large, then an Ac- 
tion of Debt ſhall lie againſt him. And if he be 
not ſufficient, then it lieth againſt him that com- 


mitted the keeping of the Priſon unto him; and 


that is by Reaſon of the Statute of Weſtminſter 2. 
cap. 11. Alſo if Bailiffs of Franchiſes that have 
Return ef Writs make a falſe Return, the Party 
| ſhall have Averment againſt it, as well of too little 
Iſſues as of other things, as well as he ſhall have 
againſt the Sheriff; but all the Puniſhment ſhall 
be only upon the Bailiff, and not npon the Lord 
of the Franchiſe: And that doth appear by the 
Statute made in the firſt Year of Edio. the 3. the 
1. Chapter. But if an Under- Sheriff make a Re- 
turn whereupon the Sheriff ſhall be amerced, there 
the High-Sheriff ſhall be amerced, for the Re- 
turn is made expreſly in his Name, But if it be a 
falſe Return whereupon an Action of Diſceit heth, 
in that Cafe it may be brought againſt the Un- 
der-ſheriff, And ſee thereof the Statute that is 
called Statutum de male returnantibus Brevia, 
Alſo if the King's Butler make Deputies, he 
ſhall anſwer for his Deputies as for himſelf; as ap- 
peareth in the Statute made in the twenty-firſt 
Year of King Edw. the 3. De Proditimibus, the 
twenty-firſt Chapter. 
 Alfo in the Statute that is called Starz/nm Scac- 
carii, it is enacted, among other things, That no 
Officer of the Exchequer ſhall put any Clerk under 
him, but ſuch as he will anſwer for, And foraſ- 
much 
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much as the Statute is general, it ſeemeth that he | 


ſhall anſwer as well for an Untruth in any ſuch 
Clerk as for an Overſight. 

Alſo in the — Vear of King Edu. 4 
3. c. 9. it is enacted, That all Gaols ſhall be ad. 
joined again to the Shinn, and that the Sheriff ſhal] 
have the keeping of them, and that the Sheriff 
ſhall make ſuch Under-gardeins for the which 
they will anſwer. And nevertheleſs I ſuppoſe 
that if there be an Eſcape by Default of the Gaoler, 
that the King may charge the Gaoler, if he will 
But it is no doubt but he may charge the 
Sheriff, by Reaſon of this Statute, if he will, 
But if it bo a wilful Eſcape in the Gaoler, which 
is Felony in him, the Sheriff ſhall not be bound 
to anſwer to the Felony, ne none other but the 
Gaoler himſelf, and they that aſſented to him. 

Alſo if a Man have a Sberiffwick, Conſtable. 
ſhip, or Bailywick in Fee, whereby he hath the 
keeping of Priſoners, if he let any to Replevin 
that be not repleviſhable, and thereof be attaint, 
he ſhall leeſe the Office, &c. And if it be an Un- 
der-Sheriff, Conſtable or Bailiff, that hath the 
keeping of the Priſon, that doth it without Know- 
ledge of the Lord, he ſhall have Impriſonment by 
three Years, and. after ſhall be ranſomed at the 


King's Will; as appeareth in the Statute of //%/i- | 


minſter 1. the fifteenth Chapter. And fo it ap- 
pearetb, that in this Caſe, he that is Lord of the 
Priſon is not bound to anſwer for the Offence of 
them that have the Rule of the Priſon. under him, 
but that they ſhall have the Puniſhment them- 
- ſelves for _ Miſdemeanor. Alſo there is a 
Statute made in the twenty-ſeventh Year of King 
Edw. 3. the ninteenth Chapter, that is called the 
Statute of the Staple, whereby it is ordained, That 
no Merchant, ne none other Man, ſhall not leeſe 


their Goods for the Treſpaſs or Forfeit of their 
| SELVAuts; 
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gervants; unleſs it be by Commandment of his 
Maſter, or that he offend in the Office that. his 
Maſter hath put him in, or elfe that the Maſter 
ſhall be bound to anſwer for the Deed of his Ser- 
vant by the Law-merchant, as in ſome Places it is 
uſed. | | 
Alſo it is enacted in the fourteenth Year of 
King Edio. the zd the 8th Chapter, that Wapen- 
takes and Hundreds that be ſevered from the Coun- 
ties ſhall be adjoined again unto them, and that if 
the Sheriff hold them in his own Hands, that he 


ſhall put in them ſuch Bailiffs that have Lands 


ſufficient, and thoſe for which he will anſwer; 
and that if he let them to Ferm, that they be let 
to the ancient Ferm: But after it is prohibited by 
the Statute of the twenty-third Year of King H. 
the 6th, the tenth Chapter, that no Sheriff ſhall 
let his Bailiwicks nor Wapentakes to Ferm. And 
when they be once in the Sheriff's own Hands, 
and the Sheriff put in Bailiffs, they be but as Un- 
der-Bailiffs to the King, and the Sheriff the High 


Bailiff, and they in manner the Sheriff's Servants, 


and put in only by him; and therefore by the 
fid Statute of King Edw. the 3d he ſhall anſwer 
for them, if they offend in their Office. But if 
the Sheriff let them to Ferm, then though the 


Sheriff offend the Statute in that doing, yet whe- 


ther he ſhall be charged for their Miſdemeanor in 
the Office or not, is a great Doubt to ſome 
Men; for they fay that this Statute is only to be 
underſtood where the Bailiwieks be in the Sheriff*s 
Hands, but here they be not fo, ne the Bailiff*s 
be not his Servants, but his Fermors: And 
therefore they fay, That if the Sheriff ſhall be 
charged for them, it is by the Common Law, 
and not by the Statute aforeſaid. Alſo in the 


fecond Year of King Henry the ſixth the fourteenth 


Chapter it is enacted, That Officers by Patent in 
every 
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every Court of the King, that by Vertue of the 
Office have Power to make Clerks in the fad 


Courts, ſhall be charged and ſworn to make ſuch 
Clerks under them for whom they will anſwer, 


Alſo the Hoſpitallers and Templars be prohibit 


they ſhall hold no Plea that belongs to the King 
Courts, upon Pain to yield Damages to the Party 
grieved, and to make Ranſom to the King: That 
the Superiors ſhall anſwer for their Obedience, 
as for their own Deed. V. 2. cap. 43. Alf 
the Serjeant of the Catery ſhall ſatisfie all the 
Debts, Damages, and Executions that ſhall be 
recovered againſt any that is Purveior or Achator 
under him, that offend againſt the Statute of thir- 
ty-ſixth of Zdw. the 3. or againſt the Statute of 


 twenty-fourth of Henry the 6. in Caſe the Purveior 
or Achator be not ſufficient, &c, And the Party 


Plaintiff ſhall have a Scire facias againſt the aid 
Serjeant in this Caſe to have Execution, as appear- 
eth in the twenty-fourth Year of King Henry the 
6. the 1. Chapter. 1 | 
Alſo if a Man be ſent to Priſon upon a Statute- 
merchant by the Mayor before whom the Recog- 
niſance was taken, and the Gaolor will not re- 


ceive him, he ſhall anſwer for the Debt, if he 


have wherewith; and if not, then he ſhall anſwer 
that committed the Gaol to him, as appeareth in 


the Statute called the Statute- merchant. 


And if outragious Toll be taken in the Town- 
merchant, if it be the King's Town let to 
Farm, the King ſhall take the Franchiſe of the 
Market into his Hands: And if it be done by the 
Lord of the Town the King ſhall do in like wiſe: 
And if it be done by the Bailiff, unknowing to 
the Lord, he thall yield again as much as he hath 
taken, and ſhall have Impriſonment of forty Days. 
And fo it appeareth that the Lord in this Cai 


| ſhall not anſwer for his Bailiff, Veſt. 1. cap. Pp. 
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And in all the Caſes before rehearſed, where the 
Superior is charged by the Default of him that 


is under him, he in whoſe Default his Superior 
is fo charged, is bound in Conſcience to reſtore 
him that is ſo charged through his Default : 
Except the Caſe before rehearſed of the Hoſpital- 


lers, for all that the Obediencer hath is the Su- 
perior's if he will take it. And therefore what 


Recompence ſhall be made by the Obediencer in 
that Caſe, is at the Will of the Superior. And 
now I intend to ſhew thee ſome particular Caſes, 


where the Maſter after the Laws of the Realm 
ſhall be charged by the Act of his Servant, Bailiff, 


or Deputy, and where not; and fo for to make 
an End of this Chapter. 

Firſt, For Treſpaſs of Battery, or . 
Entry into Lands or Tenements, ne yet for Fe- 
lony or Murther, the Maſter ſhall not be charged 
for his Servant, unleſs he did it by his Com- 
mandment. | 

Alſo if a Servant borrow Money i in his Maſter's 
Name, the Maſter ſhall not be charged with it 
unleſs it come to his Uſe, and that by his Aﬀent, 
And the ſame Law is, if a Servant make a Con- 
tract in his Maſter's Name, the Contract ſhall 


not bind his Maſter, unleſs it were by his Mafter's 


Commandment, or that it came to the Maſter's 


Uſe by his Aſſent. But if a Man ſends his Ser- 


vant to a Fair or Market to buy for him certain 
things, though he command him not to buy them 
of no Man in certain, and the Servant doth accor- 
ding, the Maſter ſhall be charged: But if the Ser- 
vant in that Caſe buy them in his own Name, not 
ſpeaking of his Maſter, the Maſter ſhall not be 
charged, unleſs the things bought come to his Uſe; 

Alfo if a Man ſend his Servant to the Market 
with a thing which he knoweth to be defective, 
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to be ſold to a certain Man, and he ſelleth it to 
him, there an Action lieth againſt the Maſter 
But if the Maſter biddeth him not fell it to any 
Perſon in certain, but generally to whom he can, 
and he ſelleth it according, there lieth no Ain 
of Diſceit againſt the Maſter, 

Alſo if the Servant keep the Maſter's Fi ire ne- 
gligeiitly, whereby his Maſter” s Houſe is burnt, 
and his Neighbour's alſo, there an Action lieth 
againſt the Maſter. But if the Servant bear Fire 
negligently in the Street, and thereby the Houſe 
of another is burned, there lieth no * againſt 
the Maſter. 

Alſo if a Man deſire to lodge with one that i 
no common Hoſtler, and one that is Servant to 
him that he lodgeth with robbeth his Chamber, 
his Maſter ſhall not be charged for the Robbing: 
But if he had been a common Hoſtler he ſhoul 
have been charged. 

Alſo if a Man be Gardein of a Priſon Fes 
is a Man that is condemned in a certain Sum of 
Money, and another that is in Priſon for Felony, 
and a Servant of the Gardein that, hath the Rule 
of the Priſon under him, wilfully letteth them 
both eſcape; in this Cafe the Gardein {hall an- 
ſwer for the Debt, and ſhall pay a Fine for the 
Eſcape of the other, as for a negligent Eſcape, 
and the Seryant only ſhall be. put to anſwer to 
the Felony for the wilful Eſcape. ; 

Alfo if a Man make another his general Re- 
ceiver, and that Receiver receiveth Money of a 
Creditor of his Maſter, and maketh him Acquit- 
tance, and after payeth not his Maſter ; yet that 
Payment diſchargeth the Creditor : But if the 
— had taken an Acquittance of him with- 
out pa; ing him his Money, that Acquittance 
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him Receiver by Writing, and gave him Autho- 
rity to make Acquittances, and then the Autho- 
rity muſt be ſhewed. And if the Creditor in 


| ſuch Caſe, by Agreement between the Receiver 


and him, delivered to the Receiver an Horſe or 
another thing in Recompence of the Debt, that 
Delivery diſchargeth not the Creditor, unleſs it 
be delivered over unto the Maſter, and he agree 
toit, For the Receiver hath no ſuch Power to 
make no ſuch Commutation, but his Maſter give 
him ſpecial Commandment thereto. 

Alſo if a Servant ſhew a Creditor of his Maſter, 
that his Maſter ſent him for his Money, and he 
payeth it unto him; that Payment diſchargeth 
him not, if the Maſter did not ſend him for it 
indeed, except that it came after unto the Uſe of 
the Maſter by his Aſſent. 

Alfo if a Man make a Bailiff of a Manor, and 
after the Lord of whom the Manor is holden 
grant the Seigniory to another, and the Bailiff 
after payeth the Rent to the Grantee ; that Pay- 
ment of the Rent countervaileth no Attornment 
though it were by Fine, ne ſhall not bind his 
Maſter, till he attorn himſelf : But if the Lord 
of whom the Land is holden diſſeiſed one of the 
Seigniory, and the Bailiff payeth the Rent to the 
Heir of the Lord, that is a good Seiſin to the 
Heir, though the Bailiff had no commantment 
of his Maſter to pay it: For it belongeth to his 
Office to pay Rent- ſervice, but not —— 
as ſome Men fay. 

Alſo an Encroachment by the Bailiff ſhall not 
bind the Maſter in Avowry, if he had no Com- 
mandment of the Maſter to pay it. Alſo if there 
de Lord, Meſne and Tenant, and the Tenant 
boldeth of the Meſne as of his Manor of P. the 
Meſne maketh a Bailiff, and after the Tenant 
maketh 


— 


enen n., 

maketh a Feoffment, the Feoffee tendreth No. 
tice to the Bailiff and he accepteth his Rent with 
Arrearages ; this Notice ſhall not bind the Lord, 
ne compel him to alter his Avowry : For the 


Office of a Bailiff ſtretcheth not thereto, but he 


muſt have therein a ſpecial Commandment of hi 

Maſter. * Alfo if a Servant ride upon his Mafter's 
Horſe to do an Errand for his Maſter, into 1 
Town that hath Authority to make Attachment 
of Goods upon Plaints of Debt, Sc. and there, 
upon a Plaint of Debt made againſt the Servant, 
the Maſter's Horſe is attached by the Officers, 
thinking that the Horſe were his own, and, be- 
cauſe the Servant appeareth not, the Officers ſeiſe 
the Horſe as forfeit; in this Caſe the Lord {hall 
have an Action of Treſpaſs againſt the Officer, 
and this Attachment for the Debt of his Servant 
ſhall not bind him, &c. But that an Hoſt or 
Keeper of a Tavern ſhall be charged for their 
Gueſts, unleſs it be done by their Aſſent and 
Commandment, I do not remember that I have 
read it in the Laws of England. 


CHAP. XIIII. 
¶ Whether a Villain or a Bondman may giut 
away his Goods, 


Dot. 1. appeareth in the ſaid Sum, called Sum- 
ma Angelica, in the Title Donatio prima, 

the ninth Paragraph, that a Bondman, or a Re- 
ligious Man, a Monk, ne ſuch other that hath 
nothing in proper, may not give, but it be by 
Licence of their Superior: But that ſay ing is not, 
as it is ſaid there, to be underſtood of Religious 
Perſons that have lawful Miniſtration of — 
of 
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for if cheys give with a Cauſe' reaſonable, it is 
good, but without Cauſe they may not. 

Alſo if they by the Licence of the Prelate, with 
the Counſel of the more Part of the Covent, abide 
at School or go on Pilgrimage, they may give as 
other honeſt Scholars and Pilgrims be reaſonably 
wont to do: And they may alſo give Alms where 
there is great need, if n have no Time to aſk 
Licence. 

Alſo if they ſee one in extreme Neceſlity, they 
may give Alms though their Superiors prohibit. 
's, them, for then all Things be in Common by the 
e. Law of God. And therefore they be bound for 
ſe WF to do it, as appeareth in the aforeſaid Sum, cal- 
ll led Summa Angelica in the Title Elcemoſyna, the 
* ſixth Paragraph. Doth not the Law of England 
| agree with theſe Diverſities ? 

Stud. Foraſmuch as the Queſtion is only made, 
Whether a Villain or a Bondman may give away 
his Goods or not? And it ſeemeth that after the 
aforeſaid Sum in the Title which thou haſt before 
rehearſed, that he, ne none other that hath no 
property may not give; whereby it appeareth that 
the ſaid Sum taketh it, that a Bondman ſhould- 
have no Property in his Goods, and that there- 

fore his Gift ſhould be void; I ſhall ſomewhat 
touch what Property and what Authority a Vil- 
lain hath in his Goods after the Law of the 
| Realm, and what Authority the Lord hath over 
them. And I will leave the Diverſities that thou 
haſt remembered before of Religious Perſons to 
them that liſt to treat farther therein hereafter. 

Firſt, If a Villain have Goods, either by his 
on proper Buying and Selling, or otherwiſe by 
the Gift of other Men, he hath as perfect a Pro- 
Perty, and alſo as whole Intereſt in them, and 
— 
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may as lawfully give them away, as any Freeman 


may. But if —— Lord ſeiſe them before his Gift, 
then they be the Lord's, and the Intereſt of the 


Villain therein is determined. 


Alſo if the Lord ſeiſe Part of the Goods of his. 


Villain in the Name of all the Goods that the 


Villain hath or ſhall hereafter have, that Seiſure 


is good for all the Goods that he had at the Time 


of the Seiſure. But if Goods come to the Vi. 


lain after the Seiſure, he may lawfully give them 
away, notwithſtanding the ſaid Seiſure. 


„ Ni if be Tok thin ill the Goods of the | 


Villain, and ſeiſeth Part of them; that Seiſure is 
void, and the Gift of the Villain is good, not- 
withſtanding that Seiſure. 

Alſo if a Man be bound to a Villaio i in an Oh- 
ligation in a certain Sum of Money, - and the 
Lord ſeiſeth the Obligation; then the Obligation 
is his, but yet he can take no Action thereupon 
but in the Name of the Villain: And therefore 
if the Villain releaſe the Debt, the Lord is 
barred by that Releaſe. _ 

Alſo if a Woman be a Nief, and ſhe marricth 
a Freeman, the Goods immediately by the Mar- 
riage be the Huſband's, and the Lord ſhall come 
too late to make any Seiſure. And if the Huſ- 
band in that Caſe maketh his Wife his Execu- 

trix, and dieth, and the Wife taketh the ſame 
Goods again as Executrix to her Huſband ; yet 
it ſhall not be lawful for the Lord to take them 
from her, though the be a Nief as ſhe was before 
the Marriage, 

Alſo if Goods be given to a Man to the Uſe of 
a Villain, and the Lord ſeiſeth thoſe Goods, the 
Seiſure, after ſome Men, is good by the Statute 
made in the nineteenth Year of King H. 7. where 
by it is enacted, That the Lord ſhall m_ 
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Lands whereof other Perſons be ſeiſed to the Uſe 
of his Villain: And they ſay that the ſame Statute 


| {hall be underſtood by Equity of Goods in Uſe, 


45 well as of Lands in Uſe. | 

Alſo if a Villain be made a Prieſt, yet never- 
theleſs the Lord may ſeiſe his Goods and Lands, 
25 he might do before; And until the Seiſure, he 
may alien them and give them away, and as he 
might before he was a Prieſt. And in this Caſe 
the Lord may order him, ſo that he ſhall do him 
ſuch Service as belongeth to a Prieſt to do, before 
any other : But he may not put him to no La- 
bour nor other. Buſineſs. but that is, honeſt and 
lawful for a Prieſt to do. 

Alſo if a Villain enter into Religion; in his 
Year of Proof he may diſpoſe his Goods as he 


might have done before * took the Habit upon 


him. 

Alſo in like wiſe the Lord may ſeiſe his Goods 
as he might have done before: But if he after 
make Executors, and be profeſſed, and the Exe- 
cutors take the Goods to the Performance of the 
Will; then the Lord may not ſeiſe the Goods 
though the Executors have them to the Perfor- 
mance of the Will of him that is his. Villain ; 
nor in that Caſe the Lord may not ſeiſe his Body, 
ne put him to no manner of Labour, but muſt 
ſuffer him to abide in his Religion under the Obe- 
dence of his Superior, as other Religious Perſons 
do that be not Bondmen. And the Lord hath 
no Remedy in that Caſe for the Loſs of his Bond- 


| man, but only to take an Action of Treſpaſs a- 


gainſt him that received him in to Religion with- 


| out his Licence, and thereupon to recover Dama- 


ges as ſhall be aflefled by twelve Men. Many 


other Cafes there be concerning the Gift of the 


| Goods of a Villain, whereof I ſhall ſpeak no 


more 
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more at this Time; for this that I have Caid 
ſafficeth to ſhew, that the Knowledge of the 
King's Law is right expedient to the good Order 
of Conſcience concerning wen Goods. 


CHAP. XLIV. 


5 C If a Clerk be promoted to the Title of his Pa. 
trimony, and after ſelleth his Patri imom, 
and after falleth to Poverty, whether 28 
be have his Title therein, or not? 


N the faid Sum, called Reſella, in the Title 
Clericus quartus, the twenty-fourth Article, it 

is N If a Clerk be promoted to the Title of 
his Patrimony, whether he may alien it at his 
Pleaſure; and whether in that Alienation the ſo- 
lemnity needed to be kept, that is to be kept in 
Alienations of Things of the Church? And it i; 
anſwered there, that it may not be aliened no 
more than the Goods of a Spiritual Benefice, if 
it be accepted for a Title, and expreſly affigned 
unto him, ſo that it ſhould go as into a Thing 
of the Church, except he have after another 
Benefice whereof he may live. But if it be fe. 
cretly aſſigned to his Title, ſome agree it may be 
aliened. And in this Caſe, by the Laws of the 
Realm, it may be lawfully aliened, whether f 
be ſecretly or openly aſſigned to the Title; for 
the Ordinary, ne yet the Party himſelf, after tic 
old Cuſtom of the Realm, have no Authority to 
bind any Inheritance by Authority of the Spit. 
tual Law: And therefore the Land, after it b 
aſſigned and accepted to be his Title, ſtandeth in 
the ſelf-ſame Caſe to be bought, ſold, charged, 
or put in Execution, as it did before. And 
therefore it is ſomewhat to be marvelled, that 


IG 


id 


| bath the Title, he is without Remedy: For they 
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Ordinaries will admit ſuch Land for a Title, to 
the Intent that he that is promoted ſhould not 
fall into extreme Poverty, or go openly a begging, 
without knowing how the Common Law will 
ſerve therein: For of meer Right all Inheritances 
within this Realm ought to be ordered by the 
King's Laws, and Inheritance cannot be bound 
in this Realm but by Fine, or ſome other Matter 
of Record, or by Feoffment, or ſuch other, or, 
at leaſt by a Bargain that changeth an Uſe. And 
over that to aſſign a State for Term of Life to 
him that hath a Fee-{1mple before, is void in the 
Laws of England, without it be by ſuch a Mat- 
ter that it work by way of Concluſion or Eſtop- 
pel; and in this Caſe is no ſuch Matter of Con- 
cluſion : and therefore all that is done in ſuch 
Caſe in aſſigning of the ſaid Title is void. Alſo 
there is no Intereſt that a Man hath in any Ma- 
nor, Lands or Tenements for 'Term of Life, for 
Term of Years, or otherwiſe, but that he by the 
Law of the Realm may put away his Right there- 
in if he will, And then when this Man alien- 
eth his Land generally, it were againſt the Law 


of the Realm that any Intereſt of ſuch a Title 


ſhould remain in him againſt his own Sale: And 
there is no Diverſity, whether the Aſſignment of 
the Title were open or Secret, and fo the Title 
is void to all Intents. And in like wiſe, if a 
Houſe of Religion, or any other Spiritual Man 
that hath granted a Title after the Cuſtom uſed 
in ſuch Titles, ſell all the Lands and Goods that 
they have, that Sale in the Laws of England, is 
good as againſt the Title, and the Buyer ſhall 
never be put to anſwer to the Title. Alſo ſome 
fay, that upon the common Titles that be made 
daily in ſuch Caſe, that if he fall to Poverty that 


be 


264 DIALOGUE IL 
be fo made, that at the Common Law th! is 
no Remedy for them; and if he take a Suit in 
the Spiritual Court, many Men ſay that a Ps. 
hibition or a Premunire lieth. And therefore. it 
were good for Ordinaries in ſuch Caſe to counſel 
with them that be learned in the Law of the 
Realm, to have ſuch a Form deviſed for making 
of ſuch Titles, that if need be, would ſerve them 
that they be made unto; or elſe let them be pro- 
moted without any Title, and to truſt in God, 
that if they ſerve him as they ought to do, he wil 

provide for them to have ſufficient for them to 
live upon. And beſide theſe Caſes that I have re- 
membred before, there be many other Caſes put 
in the ſaid Sums for well-ordering of Conſcience, 
that, as n:iethinketh, are not to be obſerved in | 
this Realm, neither ks Law nor Conſcience, 

Doct. Doſt thou then think that there was 
Default in them that drew the ſaid Sums, and 
put therein ſuch Caſes and ſuch Solutions that, as 
thou thinkeſt, hurt Conſcience, rather than to give 
any Light to it, ſpecially in this Realm ? 

Stud. I think no Default in them, but I think 
that they were right well and charitably occu- 
pied, to-take ſo great Pain and Labour as they 
did therein, for the Wealth of the People, and 
clearing of their Conſcience; For they have there. 
by given a right great Light in Conſcience to all 
Countries where the Law Civil and the Law 
Canon be uſed to temporal Things. But as for 
the Laws of this Realm they know them not, 
ne they were not bound to know them: And if 
they had known them, it would little have hol- 
pen them for the Countries that they moſt ſpeci- 
ally made their Treatiſes for. And in this Coun- 
try alſo they be right neceſſary and much profit. 
ble to all Men, for ſuch Doubts as riſe in Con- 


ſcience 
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1 ſcience in divers other Manners not concerning 
n | the Laws of the Realm. And I marvel greatly,» 
» that none of them that in this Realm are moſt 
it bounden to do that in them is to keep the People 
l in a right Judgment, and in a clearneſs of Con- 
e | ſcience, have done no more in Time paſſed to - 
S have the Law of the Realm known than they have 
n done: For though Ignorance may ſometimes ex- 


| cuſe, yet the Knowledge of the Truth and the true 
, Judgment is much better; and ſometime though 
l [snorance excuſeth in part, it excuſeth not in all: 
0 And therefore methinketh they did very well if 
- they would yet be Callers on to have that Point 
t reformed as ſhortly as they could. And now be- 


, cauſe thou haſt now ſatisfied my Mind in many 
u of theſe Queſtions that I have made, I purpoſe 


jor this Time to make an end. 5 
ö Dost. I pray thee yet ſhew me, or that thou 
; make an End, more of theſe Caſes, that after 
e thine Opinion be ſet in divers Books of Learn- 
p ing of Conſcience, that, as thou thinkeſt, for lack 

of Knowledge of the Law of the Realm, do ra- 


ther blind Conſcience, than give a Light unto it : 
; For if it be ſo, then, ſurely, as thou haſt ſaid, it 
would be reformed. For I think verily, the 


Laws of the Realm in many Caſes muſt in this 
| Realm be obſerved as well in Conſcience, as in 

| the Judicial Courts of the Realm. ” 

| Stud. I will with good-will ſhew to thee ſhortly 

ſome other Queſtions that be made in the ſaid 

| dum, to give thee another occaſion to ſee therein 

the Opinions of the ſaid Sums, and to ſee farther 

thereupon how the Opinions and the Laws of the 
Realm do agree together. And yet beſides theſe 

(Queſtions that I intend. to ſhew unto thee, there 

be many other Queſtions of the ſaid Sums that had 
as great Need to be more plainly declared _ 

| ing 
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ding to the Laws of the Realm, as thoſe that J ſhalj 
«{ſhew thee hereafter, or as I have ſpoken of be. 
fore. But to the Caſes: that I ſhall ſpeak of here. 
after I will ſhew thee nothing of my Conceipt in 
them, but ſhall leave it to others that will of Cha. 
rity take ſome farther Pain hereafter in that Be. 


half. 


c HAP. XLV. 


¶ Divers Queſtions taken by the Student out of 
the Sums, called Summa Roſella and Summa 
Angelica, which he thinketh neceſſary to be 
looked upon, and to be ſeen how they ſtand 

end agree with the Law of the Realm. 


H E firſt Queſtion is this, Whether a Cu- 

1 ftom may break a Law poſitive? Summa 
Rofella, Titulo Conſuetudo, Parag. 13. 
The ſecond is, If a Man attainted or baniſhed 
be reſtored by the Prince, whether ſhall that Re- 
ſtitution ſtretch to the Goods? Summa Reſella, 
in the Title Damnatus, in principio. 

Item, If a Man that is outlawed of Felony, 
abjured, or attainted of Murder or Felony, or he 
that is an Aſciſmus, may be flain by Strangers! 
And ſee the like Matter thereto, Summa Angelica, 
in the Title Aſciſmus, Parag. 11. 

This Queſtion is ſomewhat anſwered to in a 
new Addition, as appeareth before in the four- 
teenth Chapter. | | 

Item, Whether the Maſter ſhall be bound by 
the Act or Offence of his Servant or Officer! 
Summa Angelica, in the Title Dominus, Par. 4. 

This Queſtion is anſwered to in an Addition, 
as appeareth before in the fourteenth Chapter. 


lem, Whether a Villain may give away his 
: Goods, 


l 
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Goods. Summa Angelica, in the Title Donatio 


prima, Parag. 9. 
This Queſtion is anſwered to in an Addition, | 


as appeareth before in the forty-third Chapter. 
Item, Whether an Abbot may give, &c. Sum- 
ma Angelica, in the Title Deuatio 1. Parag. 10, 


& n. 


Item, Whether a Woman-covert may give a- 
way any Goods? And it is anſwered, Summa 
Aagelica, in the Title Donatio 1. Parag. 11. that 
ſhe may not, without ſhe have Goods beſide her 
Dowry, but only in Alms. 

liem, If a Man do Treaſon, whether the Gift 
of Goods after, before Attainder, be good? Sum- 
ma Angelica, in the Title Donatio 1. Parag, 12, 
And it ſeemeth there may, and look Summa 
Angelica, in the Title Alienatio, Par. 24. 

Item, If a Man wittingly make a Contract 
between two Kinsfolk, or other that may not 
lawfully marry together, whether he hath forfeit. 
his Goods? Summa Angelica in the Title Dona- 


110 1, Parag. 14. 


liem, Whether the Father may give to the 
Son? Summa Angelica, in the Title Danatio prima, 


Parag, 19. and Summa Roſella, in the Title Do- 


natio 2. Parag. 42. 
Item, Whether a Man may give above five hun- 
dred Shillings, ab/q; ingui/itione? Summa Angelica in 


the Title Donatio 1. Parag. 20. 


ltem, Whether a Gift ſhall be avoided by an 
Ingratitude? Summa Raſella, in the Title Dona- 
tio 1. Parag. 17. & 29. And there it is ſaid, that 
the Gift is void by the Law of Nature: And 


| look Summa Angelica, in the Title Donatio prima, 


Parag. 42. & 45. 
Item, Whether any Gift between the Huſ- 


band and the Wife may be good ? And it is faid 
M 2 LY 
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Vea, when the Huſband giveth it cauſa remune.. 
rationis, Summa Roſella, in the Title Donatic x, 
32. oe 

Item, If a Man make a Will, and enter into 
Religion, whether he may after revoke the Will? 
And it is ſaid, that Friers Minors may not, 
and others may, Summa Roſella, in the Title 
Donatio 1. Parag. 35. in fine. | 
 ftem, If a Man give another a Town with all 
the Rights that he hath in the ſame, whether the 
Patronage, c. and the Tithes paſs? Summa + 
Roſella, in the Title Eccle/ia 1. Parag. 56. 
lem, Whether all that is bought with the 
Money of the Church be the Church's? Summa 
Roſella, in the Title Eccleſia 1. Parag, 7. 
 Ftem, If a Gift made to a Monaſtery may be 
avoided by that the Giver hath Children after 
the Gift? Summa Roſella, in the Title Donatio 1, 
Parag. 43. 5 
ltiem, If a Man buy any thing under the half 
Price, whether he be bound by the Law to re- 
{tore it? Summa Roſella, in the Title Emptio & 
Fenditio, Parag. ©. | „ 
Item, Whether a common Thief, vel communis 
Depopulator agrorum, may abjure? Summa Reſella, 
in the Title Emunitas 2. in principio. Et habetur 
ibi in fine, quod licet Leges excipiant plures perſonas, 
tamen per Jus canonicum Legibus derogatum gt. 
Item, Whether a Man ſhall take the Church 

for great and enormous Offences that is not 
Murther nor Felony? Summa Roſella, in the Ti- 
tle Emunitas 2. Parag. 3. II. | 

Item, If a Man take one in the Highway, and 
draw him out, and there beateth him, whether 
he ſhall have the Puniſhment, that is ordained for 
them that ſtrike one in the Highway? Summa 
Roſella, in the Title Emunitas 2. Parag. 6. 


- 


Item, 
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Item, Whether he that taketh the Church, may, 
after the Offence, be adjudged to Death? Sum- 
ma Roſella, in the Title Emunitas 2. Parag. 8. 

ltem, Whether the Biſhop” s Pall is by San- 
Quary ? Summa Roſella, in the Title Emunitas 2. 
Pang! B--- 

lem, Whether the Dignity of the Biſhop or 
Prieſthood diſcharge Bondage ? Summa * 
in the Title Epiſcopus, in Principio. 

Item, Whether a Clerk is bound to pay any 
Impoſitions or Tallages for his Patrimony, or 
otherwiſe? Summa Roſella, in the Title Eæcom- 
municatio 1. di viſione oct. Parag. 4. 5. & 6. & di- 
viſione nona, Parag. I. 

Item, If it were ordained by Statute, that if a 
Man ſell, Cc. he ſhall give to the King two-pence, 
whether a Clerk be bound to give it, if he ſell of 
his Prebend? Summa Raſella, in the Title Ex- 
communication 1. diviſione nona, Parag. 3. 

Item, If it be ordained by Statute, that . 
ſhall not be laid upon a dead Perſon but ſuch a 
certain Cloth, or thus many Tapers or Candles; 
whether the Statute be good? And it is left for 
a Queſtion, Summa Roſella, in the Title Ex- 
communicatio 1, diviſione 18. Parag. 8. in fine, 

[tem, If a Man make a Leaſe of a Mill for 
Term of Years, and it is agreed that the Leſſee 
ſhall grind the Leſſor Toll-free during the Term, 
after the Leſſor is made an Earl or a Duke, and 
hath greater Houſhold than before; whether the 
Leſſee be bound there, &c? Summa Roſella, in 
the Title Familia, Parag. 5. 

Item, If a Maſter will not pay his Servant's 
Wages that hath ſerved him faithfully, whether 
that Servant may take ſecretly as much Goods of 
the Maſter, Sc. and if he do, whether he be 
M 3 bound 
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bound to Reſtitution? Summa Roſella, in the Ti- 
tle Familia, Parag. 6. 

Item, If Things immovable of the Church may 
not be given? Summa Roſella, in the Title Fe. 
dum, Parag. 1. And fee there in principio what 
Feodum is. 

Item, Whether the Sons Baſtards and the Sons 
jv e=ld begotten ſhall inherit together? Summa 

Roſella, in the Title Filius, Parag. T. 

tem, Whether Father and Mother may ſuc- 
ceed to their Baſtards? Summa Raſella, in the 
Title, Filius, Parag. 4. 
| hem, Whether the Father may leave any of 

his Goods to his Baſtards? Summa Roſella, in the 
Title Filius, Parag. 5. And nnr Rijella, in 
- the Title Societas, Parag. 23. 

Tem, Whether the Offence of the Father ſhall 
hurt the Son in Temporal Things? Summa Ru- 
fella, in the Title Rlius. 
frem, If a Man give all his Lands and Goods 
to his Children, whether a Baſtard ſhall have any 
Part? Summa Rofella, in the Title F//izs, Parag. 22. 

Hem, To whom Trezſure found belongeth? 
Summa Roſclla, in the Title Furtum, Parag. 11, 

Item, If a Deer or other wild Beaſt that is ſo 
ſore hurt that he may be taken, cometh into 
another Man's Ground, whether it be his that 
owneth the Ground, or his that ſtrake him? Sun- 
ma Roſella, in the Title Furtum, Parag. 13. 

lem, Whether Theft be in a little thing as 
well as in a great thing? Summa Roſella, in the 
Title Furtum, Parag. 18. 

lem, What Pain a Thief ſhall have? Summa 
Roſella, in the Title Furtum, Parag. 22. | 

[tem, If the Goods of dead Men go to the 
Heirs, and that of damned Men? s. De terris. Sum- 


im Reſella, in the Title Hæreditas, Parag. 7 
| ten, 
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liem, Whether a Man ſhall be faid guilty of 
Murder by Commandment, Counſel, or Aſſent? 
Summa Roſella, in the Title Flomicidium 2. per 
tatum. And like Matter in Homicidium 4. in 
principio, and in divers other Caſes, 

Item, A man maketh a privy Contract with a 
Woman, and after hath a Child by her, and af- 
ter marrieth another Woman, and hath a Child, 
ſhe not knowing the firſt Contract; which of the 
Children ſhall be his Heir? Summa Roſella, in 
the Title /Mlegitimus, Parag. 4. 5 : 

Item, Whether the Pope may legitimate one 
to temporal things, and to ſucceed? Summa Ro- 
fella, in the Title Hlegitimus. | My 

Item, If Goods be found that were left of the 
Owner as forſaken, who hath Right to them? 
Summa Rofella, in the Title Inventa, Parag. 2, 
And look Summa Roſella, in the Title Furtum, 
Para, 14, 1 | 

And thus I make an End of theſe Queſtions: 
And becauſe thou deſireſt me in the thirteenth 
Chapter to ſhew thee ſomewhat where Ignorance 
excuſeth in the Law of the Realm, and where 
not, I will anſwe# ſomewhat to thy Queſtion, 
and ſo commit thee to God, * 


CHAP. XLVI. 
C Where Ignorance of the Law excuſeth in 
the Laws of England, and where not. 


E of the Law (though it be invincible) 
doth not excuſe as to the Law but in few 


Caſes; for every Man is bound at his Peril to 
take Knowledge what the Law of the Realm is, 
as well the Law made by Statute as the Common 
Law: But Ignorance of the Deed, which may be 

| M 4 called 
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called- the Ignorance of the Truth of the Deed, 
may excuſe in many Cafes. _ f 
Doc. I put Caſe that a Statute penal be made, 
and it is enacted, That the Statute ſhall be pro- 
claimed by ſuch a Day in every Shire, and it i 
not proclaimed before the Day, and after the Day 
a Man offends againſt the Statute; ſhall he run 
in the Penalty? . b 
Stud. I think yea, if there be no farther Words 
in the Statute to help him; that is to ſay, that 
if the Proclamation be not made, that no Man 
{hall be bound by the Statute. And the Cauſe i; 
this: There is no Statute made in this Realm but 
by the Aſſent of the Lords Spiritual and Tempo- 


ral, and of all the Commons, that is to fay, by 


the Knights of the Shire, Citizens and Burgeſſes, 
that be choſen by Aﬀent of the Commons, which 
min rne Fariiament repreſent the Eſtate of the whole 
Commons: And every Statute there made is of 
as ſtrong Effect in the Law, as if all the Com- 
mons were there preſent perſonally at the making 
thereof. And like as there needed no Proclama- 
tion, if all were there preſent in their own Perſon; 
ſo the Law preſumeth there needeth no Procla- 
mation when it is made by their Authority: And 

then when it is enacted, that it ſhall be proclaimed, 
&c, that is but of the Favour of the Makers of 
the Statute, and not of Neceſſity; and it cannot 


therefore be taken, that their Intent was that it 


| ſhould be void if it were not proclaimed. Never- 
theleſs ſome be of Opinion, that if a Mary before 
the Day appointed for the Proclamation offend 
the Statute, that he ſhould not in that Caſe be 
puniſhed; for they ſay that the Intent of the Ma- 
kers of the Statute ſhall be taken to be, that none 
ſhould be puniſhed before the Day: Which is a 


Doubt to ſome other, But admit it to be as o 
St | by 
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ſay, that he ſhall be excuſed, E he is not ex- 
cuſed by the Ignorance of the 


the Intent of the Makers excuſeth him. 


Dock. It is enacted in the ſeventh Year of R. 2. 


cap. 6. That every Sheriff ſhall proclaim the Sta- 
tute of Wincheſter three Times every Year in e- 
very Market Town, to the Intent the Offenders 
{hall not be excuſed by Ignorance: And it ſeemeth 


by theſe Words, That if no Proclamation be made, 


that the Offender may be excuſed by Ignorance. 
Stud. Some take the Intent of that Statute to be, 


That the People by that Proclamation ſhould have 
Knowledge of the Statute of Mincheſter, to the 
Intent that the Forfeiture therein may be taken as. 


well in Conſcience as in Law; and ſome take the 
Statute to be of ſuch Effect as thou ſpeakeſt of, 
that is to ſay, that no F orfeiturè ſhould grow 
upon the Statute of //inchefter againſt them that 
were Ignorant, but Proclamation were made ac- 
cording to the ſaid Statute of Richard. And if it 
be ſo taken, the Statute of Mincheſter is of ſmall 
Effect againſt moſt Part of the People; for certain 
it is that the ſaid Proclamation is not made: But 
admit it be as they fay, then they that be igno- 
rant be excuſed by the ſaid particular Eſtatute ſpe- 
cially made in that Caſe, and not by the general 
Rules of the Law: And ſometimes, in divers 
Statutes penal, they that be ignorant be excuſed 
by the ſame Statute, as it is upon the Statute of 
Richard the 2. the thirteenth. Year, the 2. Statute, 
and the laſt Chapter, where it is enacted, That it 
any Perſon take a Benefice by Proviſion, that he 
ihall be baniſhed the Realm, and forfeit all his- 
Goods, and that if he be in the Realm, he avoid 
within ſix Weeks after he hath accepted it, and- 
that none ſhall receive him that is ſo baniſhed af- 


ter the ſaid fix Weeks, upon like Forfeiture if. 
| he. have Knowledge: And ſo he that hath no 


M 5, Knowledge 


aw, but becauſe 
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Knowledge is excuſed by the expreſs Words of the 
Statute. And in like wiſe he that offendeth againſt 
Mag. Cha. is not excommenged, but he have 


Knowledge that it is prohibit that he doth. For they 


be only excommenged by the Sentence called Sen- 
tentia lata ſuper Chartas, that do it willingly, or 
that do it by Ignorance, and correct not them- 


ſelves within fifteen Days after they have Warn- 


ing. And ſometime they, that be ignorant of a 
© Statute be excuſed from the Penalty of the Statute, 
becauſe it ſhall be taken that the Intent of the 
Makers of the Statute was, That none ſhould be 
bound but they that have Knowledge: But that 
any Man ſhall be diſcharged in the Law by Igno- 
rance of the Law, only for that he is ignorant, I 
know few Caſes, except it might be applied to In- 
fants that be in their Infancy, and within Years 
of Diſcretion; for if Ignorance of the Law ſhould 
excuſe in the Law, many Offenders would pre- 
tend Ignorance. Pa 

Doc. Shall an Infant that hath Diſcretion, and 

knoweth Good from Evil, be puniſhed by a penal 
_ Statute that he is ignorant in? 

Stud. If the Statute be, that for the Offence 
he ſhould have corporal Pain, I think he ſhall be 
excuſed, and have no corporal Pain: But I ſup- 
poſe that that is not for the Ignorance; for though 
he knew the Statute, and willingly offended, yet 
I think he ſhall have no corporal Pain; as where 
he pleads Jointenancy by Deed that is found a- 
gainſt him, or if he plead a Record in Aſſiſe, and 
_ faileth of it at his Day: But that is becauſe the 
Law preſumeth, That it was not the Intent of 
the Makers of the Statute that he ſhould have that 
Puniſhment, But if he be of Years of Diſcre- 
tion to know Good from Evil, whether he ſhall 
then forfeit the Penalty of a penal Statute, 1t 1 

1 more 


more doubt: For it is commonly holden, That 
if an Infant had not been excepted in the Statute 
of Forejudgment, that the Forejudgment ſhould 
have bound him, and ſo ſhall his Ceſſer, and his 
levying of a Croſs againſt the Statute; or if he be 
Gardein of a Priſon, and ſuffer a Priſoner to eſcape, 


be ſhall pay the Debt, becauſe the Statutes be ge- 


neral: And if he ſhould by the Statutes be bound 
within Age, like Reaſon will that he may by a 
Statute penal leeſe his Goods, 

Do, If an Infant do a Murther or Felony 
at ſuch Years as he hath Diſcretion to know the 


Law, ſhall not he have the Puniſhment of the _ 


Law, as one of full Age? 
Stud. I think yes; but that is by an old Max- 


ime of the Law, for eſchewing of Murthers and 


Felonies: And fo it is of a Treſpaſs. But theſe. 


. Caſes run not upon the Ground of Ignorance, 
but with what Acts Infants ſhall be puniſhable or 
not puniſhable for the Tenderneſs of their Age, 
though they be not ignorant, 

Doct. Be not yet Knights and Noblemen, that 


are bound moſt properly to ſet their Study to Acts 


of Chivalry, for Defence of the Realm, and Huſ- 
bandmen, that muſt uſe Tillage and Huſbandry 
for the Suſtenance of the Commonalty, and that 
may not by Reaſon of their Labour put them- 


ſelves to know the Law, diſcharged by Ignorance 


of the Law? 
Stud. No verily: For ſith all were makers of 
the Statute, the Law preſumeth that all have 


Knowledge of that that they make, as it is ſaid be- 
fore: And as they be bound at their Peril to take 


Knowledge of the Statute that they make, fo be 
all them that come after them. And as for Knights 
and other Nobles of the Realm, me ſeemeth that 


they ſhould be bound to L Knowledge of the 
1 Law 
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Law, as well as any other within the Realm, ex. 
cept them that give themſelyes to the Study and 
Exerciſe of the Law, and except ſpiritual Judges, 
that in many Caſes be bound to take Knowledge of 
the Law of the Realm, as it is ſaid before in Chap. 
25. For though they be bound to Acts of Chivalry 
for Defence of the Realm, yet they be bound alſo 
to the Acts of Juſtice, and that (it feemeth) more 
than other be, by Reaſon of their great Poſſeſſions 
and Authority, and for the well-ordering of the 
Tenants, Servants and Neighbours, that many 
times have need of their Help; and alſo that they 
de oft called to be of the King's Counſel, and to 
the general Counſels of the Realm, where their 
Counſel is right expedient and neceſſary for the 
Commonwealth. And therefore if the Noblemen 
of this Realm would ſee their Children brought 
up in ſuch Manner, that they ſhould have Learn- 
ing and Knowledge more than they have common- 
ly ufed to have in Time paſt, ſpecially of the 
Grounds and Principles of the Law of the Realm, 
wherein they be inherit (though they had not the 
bigh cunning of the whole Body of the Law, but 
after ſuch Manner as Mr. Forteſcue in his Book 
that he entituleth the Book, De Laudibus Legum 
Angliæ, advertiſeth the Prince to have Know- 
ledge of the Laws of the Realm) I ſuppoſe it would 
be a great Help hereafter to the Miniſtration of 
Juſtice of this Realm, a great Surety for himſelf, 
and a right great Gladneſs to all the People. For 
_ certain it is, the more Part of the People would 
more gladly hear that their Rulers and Gover- 
nours intended to order them with Wiſdom and 
Juſtice, than with Power and great Retinues. But 
Ignorance of the Deed many times excuſeth in 
the Laws of England And I ſhall ſhortly touch 
me Caſes thereof, to ſhew where it ſhall 3 
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and aste it ſhall not excuſe; and then the 
Reader may add to it after his Pleaſure, and as he 
ſhall think to be convenient. 


E + H A P. XLVIL 


Te ertain Caſes and Grounds where Ignorance 
of the Deed excnſeth in the | Laws of Eng- 
land, and -where not. 


[ a Man buy a Horſe in open Market of him 
that in Right had no Property to him, not 
knowing but that he hath Right, he hath good 
Title and Right to the Horſe, and the Ignorance 
ſhall excuſe him. But if he had bought him out 
of the open Market, or if he had known that the 
Seller had no Right, the buying in open Market 
had not excuſed him. Alſo if a Man retain a- 
nother Man's Servant, not knowing that he is re- 
17 7 with him, the Ignorance excuſeth him both 

the Offence that was at the Common Law a- 
int the Maxime that prohibited fuch retaining 
of another Man's Servant, and alſo againſt the Sta- 
tute 33 Edward 3. whereby it is prohibit, upon 
Pain of Impriſonment, that none ſhall retain no 
Servant that departeth within his Term, without 
Licence or reafonable Caufe: For it hath been 
alway taken, that the Intent of the Makers of 
the ſaid Statute was, that they that were. igno- 
rant of the firſt Retainor ſhould not run in any 
Penalty of the Statute. And the ſame Law is of 
him that retaineth one that is Ward to another, 
not knowing that he is his Ward. And'if Ho- 
mage be due, and the Tenant after that the Ho- 
mage is due maketh a Feoffment, and after the 
Lord, not knowing of the Ferment, diſtraineth 
for the Homage; in that Caſe that Ignorance 
wall 
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ſhall excuſe him of his Damages in a Replevin, 
though he cannot avow for the Homage. But 
if he had known of the Feoffment, he ſhould have 
yielded Damages for the wrongful taking. Alſo 
if a Man be bound in an Obligation that he ſhall 
repair the Houſes of him that he is bound to by 
ſuch a certain Time, as oft as need ſhall require, 
and after the Houſes have need to be repaired, but 
he thatis bound knoweth it not; that Ignorance 
ſhall not excuſe, for he hath bound himſelf to it, 
and fo he muſt take Knowledge at his Peril. But 
if the Condition had been, that he ſhould repair 
ſuch Houſes as he to whom he was bound ſhould 
aſſign, and after he aſſigneth certain Houſes to be 
repaired, but he that is bound hath no Knowledge 
of that Aſſignment; that Ignorance ſhall excuſe 
him in the Law, for he hath not bound himſelf 
to no Reparation in certain, but to ſuch as the 
Party will aſſign, and if he aſſign none, he is bound 
to none; and therefore ſith he that ſhould make 
the Aſſignment is privy to the Deed, he is bound 
to give Notice of his own Aſſignment: But if the 
Aſſignment had been appointed to a Stranger, 
tuen the Obligor muſt have taken Knowledge of 
the Aſſignment at his Peril. Alfo if a Man buy 
Lands whereunto another hath Title, which the 
Buyer knoweth not, that Ignorance excuſeth not 
him in the Law, no more than it doth of Goods. 
Alſo if a Servant come with his Maſter's Horſe 
to a Town that by Cuſtom may attach Goods for 
Debt, and upon a Plaint againſt the Servant an 
Officer of the Town by Information of the Party 
attached the Maſter's Horfe, thinking that it were 
the Servant's Horſe, that Ignorance excuſeth him 
not; for when a Man will do an Act, as to enter 
into Land, ſeiſe Goods, take a Diſtreſs, or ſuch 


other, he muſt by the Law at his Peril ſee that 1 
| c 


he doth be lawfully: done, as in the Caſe before 
rchearſed, And in like wiſe, if a Sheriff by a 
Replevin deliver other Beafts than were diſtrained, 

hon that the Party that diſtrained, ſhew bim 
they were the ſame Beaſts, yet an Action of Treſ- 
paſs lieth againſt him, and Nauen ſhall not ex- 
cuſe him: For he ſhall be compelled by the Law, 
2s all Officers commonly be, to execute the King's 


Writ at his Peril according to the Tenor of it, and - 


to ſee that the Act that he doth be lawfully done. 
But otherwiſe it is, after ſome Men, if upon Sum- 
mons in a Præcipe quod reddat the Sheriff by Infor- 
mation of the Demandant ſummoneth the Tenant 
in another Man's Land, thinking it for the Te- 
nant's Land; there they ſay he ſhall be excuſed: 
For in that Caſe he doth not ſeiſe the Land, ne 
take Poſſeſſion in the Land, but only doth ſum⸗ 
mon the Tenant upon the Land; and the Writ 
commandeth him not that he ſhall ſummon the 
Tenant upon his own Land, but generally that 
he ſhall ſummon him, and knoweth not in what 
Land; and then by an old Maxime in the Law it 
18 uken; that he ſhall ſummon him upon the Land 


in Demand: And therefore though he miſtake 


the Land, and be ignorant of it, yet if the De- 
mandant inform him that that is the Land that he 
demandeth, that ſufficeth to the Sheriff-as to his 
Entry for the ſummoning, as they fay, though it 


be not the Tenant's. And here I make an End | 


of theſe Queſtions for this Lime. 


Doc. I pray thee yet or we depart take al a little 


more Pain in my Deſire. 
Stud. What is that? 
Doct. That thou wouldſt n me e thy Mind i in 


divers Caſes of the Law of the Realm, which (as 


me ſeemeth) ſtand not fo clearly with Conſcience 
a they ſhould do. And therefore I would gladly. 
hear 


6. 
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hear thy Conceit therein, how they may fan N 
with Conſcience. 


Stud. Put the Cafes, and I ſhall with good 
will * as I think to them. 


CHAP. XVIII. 


C The firſt Queſtion of the Doftor, How the 

Law of England may be ſaid reaſonable, 
. that provibiteth them that be arraigned upon 
an Indifiment of Felony or en N to have 


Counſel. 


Stud. Ethinketh that the Land in bahnt Point 
VI is very good and indifferent, taking 
the Law therein as it is. 

Def, Why? what is the Law in this Point? 
Stud. The Law is as thou ſayeſt, that he ſhall 
have no Counſel: But then the Law is farther, 
that in all Things that pertain to the Order of 
Pleading the Judges ſhall fo inſtruct him and order 
him, that he ſhall run into no jeopardy by his 
Miſpleading. As if he will plead that he never 
knew the Man that was flain, or that he never 
had a Penny-worth of the Goods that is ſuppoſed 
that he ſhould ſteal; in theſe Caſes the Judges are 
bound. in. Conſcience to inform him that he 
muſt take the general Iſſue, and plead that he is 
Not guilty: For thouzh they be ſet to be indifferent 


between the King and the Party as to the Party 


and. to the principal Matter, as they be in all 
other Matters; yet they be in this Caſe to ſee 
that the Party take no Hurt in Form of Pleading 
in ſuch Matters as he ſhall ſhew- to be the Truth 
of the Matter. And that is a great favour of the 
Eaw. For in appeal, though the Juſtices of {a- 
vour will moſt commonly help forth the ys 


* 
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and ſometime his Counſel alſo, in the Form of 
Pleading, as they do alſo many Times in Com- 
mon Pleas; yet they might in thoſe Caſes, if they 
would, bid the Party and his Counſel plead at 
their Peril. But they may not do ſo with Con- 
ſcience upon Indictments, as me ſeemeth: For it 
were a great Unreaſonableneſs in the Law, if it 
ſhould prohibit him that ſtandeth in jeopardy of 
his Life, that he ſhould have no Counſel, and to 
drive him to plead after the ſtrait Rules and For- 
malities of the Law that he knoweth not. 

Doc. But what if he be known for a Common 
Offender, or that the Judges know by Examina- 
tion, or by an evident Preſumption, that he is 
guilty, and he aſketh Sanctuary, or pleadeth Miſ- 
noſmer, or hath ſome Record to plead, that he 
cannot plead after the Form; may not the Judges 
in theſe Caſes bid him plead at his Peril? 

Stud. T ſuppoſe they may not: For though he 
be a Common Offender, or that he be guilty, yet 
he ought to have that the Law giveth him, and 
that he ſhall have the Effect of his Pleas, and of 
his Matters entered after the Form of the Law. 
And alſo ſometime a Man by Examination and 
by Witneſs may appear guilty that is not; and 
in like wiſe there may be a vehement Suſpicion 
that he is guilty, and yet he is not guilty: and 
therefore for fuch Suſpicion or vehement Pre- 
ſumptions methinketh a Man may not with Con- 
ſcience be put from that he ought to have by the 
Law, ne yet although the Judges knew it of their 
own Knowledge. But if it were in Appeal, I 
ſuppoſe that the Judges might do therein as they 
ſhould think beſt to be done in Conſcience: For 
there is no Law that bindeth them to inſtruct 
him, (but as they do commonly to the Parties of 
Favour in all other Caſes) but they may, if thy will, 
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bid him plead at his Peril, by Advice of his Coun. 
ſe]: And if the Appellee be Poor, and have no 
_ Counſel, the Court muſt aſſign him Counſel, if 
he aſk it, as they muſt doin all other Caſes: And 
that methinketh they are bound to do in Con- 
| ſcience, though the Appelle were never ſo great 
an Offender, and though the Judges knew never 
Jo certainly that he were guilty, for the Law 
bindeth them to do it. And fo methinketh that 
there is great Diverſity between an Indictment 
and an Appeal, And the Reaſon why the Law 
prohibiteth not Counſel in Appeal as it doth in 
an Indictment, I ſuppoſe is this: There is no Ap- 
peal brought, but that of Common Preſumption the 
Appellant hath great Malice againſt the Appellee; 
as when the Appeal is brought by the Wife of the 
Death of her Huſband, or by the Son of the Death 
of his Father, or that an Appeal of Robbery is 
brought for ſtealing of Goods, And therefore if the 
Judges ſhould in thoſe Caſes ſhew themſelves to in- 
ſtruct the Appellees, the Appellants would grutch 
and think them partial: And therefore as well f-r 
the Indemnity of the Court, as of the Appellee, in 
Caſe that he be not guilty, the Law ſuffereth the 
Appellee to have Counſel. But when that a Man 


is indicted at the King's Suit, the King intendeth 


nothing but Juſtice with favour, and that is to 
the Reſt and Quietneſs of his faithful Subjects, 
and to pull away Miſdoers among them charitably: 
And therefore he will be contented that his Ju- 
{tices ſhall help forth the Offenders according to 
the Truth as far as Reaſon and Juſtice may ſuffer, 
And as the King will be contented therein, it is 
to preſume that the Counſe] will be contented; 
and ſo there is no Danger thereby, neither to the 


Court ne to the Party. And as I ſuppoſe for this 


Reaſon it began that they ſhould have no Counſel 
| upon 
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upon Indictments, and that hath ſo long conti- 
med, that it is now grown info a Cuſtom, and 
into a Maxime of the Law, that they ſhall none 
have. | | | 

Doct. But if the Judges knew of their own 
Knowledge that the Indictee was Guilty, and 
then he pleadeth Miſnoſmer, or a Record that he 
was auterfoits arraigned, and acquit of the fame 
Murther or Felony, and the Judges of their own 
Knowledge know that the Plea is untrue, may 
they not then bid him plead at his Peril? 

Stud. I think yes: But if they know of their 
own Knowledge that he were guilty of the Mur- 
ther or Felony, but that the Plea was untrue they 
knew not but by Conjecture or Information, I 
think they might not then bid him plead at his 


Peril, ot 
Ern un 
Ve ſecond Queſtion of ibe Dofor, Whe- 
ther Warranty of the younger Brother that 


is taken as Heir becauſe it is not known but 
that the eldeſs Brother is dead, be in Con- 


ſcience a Bar unto the eldeſt Brother, as it 


is in Law? - 


Di, A Man ſeiſed of Lands in Fee hath Iſſue 
| two ſons, the eldeſt Son goeth be- 
yond the Sea, and becauſe a common Voice is 
that he is dead, the younger Brother is taken for 
Heir, the Father dieth, the younger Brother en- 
treth as Heir, and alieneth the Land with a War- 
ranty, and dieth without any Heir of his Body, 


and after the eldeſt Brother cometh again, and 


claimeth the Land as Heir to his Father: Whe- 
ther ſhall he be barred by that Warranty in Con- 
ſcience, as he is in the Law?ꝰ Stud. 
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Stud. It is a Maxim in the Law, that the 
eldeſt Brother ſhall in that Caſe be barred; and 
that Maxime is taken to be of as ſtrong Effect 
in the Law, as if it were ordained by Statute 
to be a Bar. And it is as old a Law that ſuch 
a Warranty ſhall bar the Heir, as it is that the 


Inheritance of the Father ſhall only deſcend to 


the eldeſt Son. And ſith the Law fo is, why 
then ſhould not Conſcience follow the Law, as 
well as it doth in that Point, that the eldeſt Son 
ſhall have the Land ? 

De#. For there appeareth no enable Cauſe 
whereupon the Maxim ought to have a lawful 
beginning : For what Reaſon is it that the War- 
ranty of an Anceſtor that hath no Right to Land 
ſhould bar him that hath Right? And if it were 


ordained by Statute, that one Man ſhould have. 


another Man's Land, and no Cauſe is expreſſed 
why he ſhould haveit; in that Caſe, though he 


might hold the Land by Force of that Statute, 


yet he could not hold it in Conſcience, without 
there was a Cauſe why he ſhould have it. And 
theſe Caſes be not like, as me ſeemeth, to the 
Forfeiture of Goods by an Outlawry : For I will 
agree for this Time, that that Forfeiture ſtandeth 
with Conſcience, becauſe it is ordained for mini- 
{tration of Juſtice; but I cannot perceive any 
ſuch Caſe here: And therefore methinketh that 
this Caſe is like to the Maxim that was at the 
Common Law of Wreck of the Sea, that is to 
ſay, that if a Man's Goods had been wrecked 
upon the Sea, that the Goods ſhould have been 


immediately forfeited to the King. And it is 


holden by all Doctors, that that Law is againſt 
Conſcience, except in certain Caſes that were too 
long to rehearſe now. And it was ordained by 


the Statute of Meſt. 1. that if a Dog or Cat come 


alive 


* 
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alive to the Land, that the Owner, if he prove 
the Goods within a Year and a Day to be his, 
ſhall have them; whereby the ſaid Law of Wrecks 
of the Sea 1s mule more ſufferable than it was 
before. And ſome think in this Caſe that this 
Warranty is no Bar in gy though it 
be a Bar in the Law. 

Stud. J pray thee keep that Caſe of Wreck of 
the Sea in thy Remembrance, and put it hereaf- 
ter as one of thy Queſtions, and thereupon ſhew 
me farther thy Mind therein, and I ſhall with 
good-will ſhew thee my Mind, And as to this 
Caſe that we be in now, methinketh the Maxime 
whereby the Warranty ſhall be a Bar is good 
and reaſonable; for it ſeemeth not againſt Reaſon 
that a Man ſhall be bound, as to temporal Things, 
by the Act of his Anceſtor to whom he is Heir : 
For like as by the Law it is ordained, that he 
ſhall have Advantage by the ſame Anceſtor, and 
have all his Lands by Diſcent, if he have any 
Right; ſo it ſeemeth that it is not unreaſonable, 
though the Law, for the Privity of Blood that is 
between them, ſuffer them to have a Diſadvan- 
tage by the ſame Anceſtor. But if the Maxime 
were, that if any of his Anceſtors, though he 
were not Heir to him, made ſuch a Warran 
that it ſhould be a Bar; I think that Maxiine 
were againſt Conſcience, for in that Caſe there 
were no Ground nor Conſideration to'prove how 
the ſaid Maxime ſhould have a lawful beginning, 
wherefore it were to be taken as a Maxime a- 
gainſt the Law of Reaſon. But methinketh it is 
otherwiſe in this Caſe, for the Reaſon that TI 
have made before. 

Def. If the Father bind him and his Heirs 
to the Payment of a Debt, and die; in that Caſe 


the Son ſhall not be bound to pay the Debt, un- 
1 


3 
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leſs he have Aſſets by diſcent from his Father, 


And ſo I would agree, that if this Man have 
Aſſets by diſcent from the Anceſtor that made the 


Warranty, that he ſhould have been barred: 
But elſe methinketh it ſhould ſtand hardly with 


Conſcience that it ſhould be a Bar. 

Stud. In that Caſe of the Obligation the Law 
is as thou ſayeſt; and the Cauſe is, for that the 
Maxime of the Law in that Caſe is none other, 
but that he ſhall be charged if he have Aſſets by 


diſcent : But if- the Maxime had been general, 


that the Heir ſhould be bound in that Caſe 
without any Aſſets, or if it were ordained by 
Statute that it ſnould be ſo, I think that both 
the Maxime and the Statute ſhould well ſtand 
_ with Conſcience, And like Law is, where a 
Man is vouched as Heir, he may enter as he that 
hath nothing by Diſcent : But where he claimeth 
the Land in his own Right, there the Warranty 
of his Anceſtor ſhall be a Bar to him, though 
he have no Aſſets from the ſame Anceſtor : And 
though it be ſaid in Ezechiel cap. 18. That the Sm 

Hall not bear the Wickedneſs of the Father, that 


is underſtood 'Spiritually, But as to Temporal 


Goods, the Opinion ef the Doctors is, that the 
Son ſometime. may bear the Offence of his Father, 
Do. Now that I have heard thy Mind in 
this Caſe, I will take Adviſement therein till a 
better Leiſure, and will now proceed to another 
Queſtion. i 

Stud. I pray thee do as thou fayeſt, and I ſhall 
_m good-will make Anſwer thereto as well a 


CHAP. 
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CHAP. L. 


C The third Ae of the Doctor; Fa Man 
oſecute a collateral Warranty, to extinft a 
Right that be knoweth another Man hath to 
Land, whether it be à Bar in Conſcience, 
65 it is in Law, or not? 


Dia. A Man is diſſeiſed of certain Land, the 
A Diſſeiſor ſelleth the Land, c. the A- 
lience knowing of the Diſſeiſin, obtaineth a Re- 
leaſe with a Warranty of an Anceſtor collateral 
to the Diſſeiſee, that knoweth alſo the Right of 
the Diſſeiſee; that Anceſtor collateral dieth, after 
whoſe Death the Warranty deſcendeth upon the 
Difſeifee : Whether may the Alienee in that Caſe 
hold the Land in Conſcience as he may by the Law? 

Stud. Sith the Warranty is deſcended upon 
him, whereby he is barred in the Law, methink- 
eth that he ſhall alſo be barred in Conſcience; and 
that this Caſe is like to the Caſe in the next 
Chapter before, wherein J have ſaid, that (as 
methinketh) it is a Bar in Conſcience, 

Dee, Though it might be taken for a Bar in 
Conſcience in that Caſe, yet methinketh in this 
Caſe it cannot, For in that Caſe the younger 
Brother entered as Heir, knowinz none other 
but that he was Heir of Right, and after, when 
he ſold the Land, the Buyer knew not but that 
he that ſold it had good Right to ſell it, and fo 
he was ignorant of the Title of the eldeſt Bro- 
ther; and that Ignorance came by the Default 

and Abfence of himſelf that was the eldeſt Bro- 
| ther: But in this Caſe as well the Buyer, as 
he that made the collateral Warranty, knew the 
Right of the Diſſeiſee, and did that they could 

to 
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| to extinct the Right, and ſo they did as they 
would not ſhould have been done to them : Ang. | 
f it ſeemeth that he that hath the Land may not 
with Conſcience keep it. = 
Stud. Though it be as thou ſayeſt that all they 
offended in obtaining of the ſaid collateral War. 
ranty ; yet ſuch Offence is not to be conſidered 
in the Law, but it be in very ſpecial Caſes: For 
if ſuch Alledgings ſhould be accepted in the Law, 
Releaſes and other Writings ſhould be of ſmall 
Effect, and upon every light Surmiſe all Wri. . 
tings might come in Trial, whether they were 
made with Conſcience or not. Therefore to 
avoid that Inconvenience, the Law will drive 
the Party to anſwer only whether it be his Deed 
or not, and not whether the Deed were made with 
Conſcience or againſt Conſcience: And though 
the Party may be at a miſchief thereby, yet the 
Law will rather ſuffer the Miſchief than the ſaid 
Inconvenience. And like Law is, if a Woman- 
covert for dread of her Huſband by compulſion of 
him levy a Fine, yet the Woman after her Huſ- 
- band's Death ſhall not be admitted to ſhew that 
Matter in avoiding of the Fine, for the Inconve- 
nience that might follow thereupon. And after 
"1 the Opinion of many Men, there is no Remedy 
__ - in theſe Caſes in the Chancery, For they ſay that 
where the Common Law, in Caſes concerning 
Inheritance, putteth the Party upon any Averment 
for eſchewing of an Inconvenience that might fol- 
low of it among the People, that if the ſame In- 
convenience ſhould follow in the Chancery, if the 
ſame Matter would be pleaded there, that no 
84bpena ſhould lie in ſuch Caſes: And ſo it is in D 
the Caſes before rehearſed; for as much Vexation, 
Delay, Coſts and Expences might grow to the G 
Party, if he ſhould be put to anſwer rw Wi 
bo | | ver- 
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Averments in the Chancery, as if he were put 
to anſwer for them at the Common Law: And 
_ therefore they think that no Sulpœna lieth in the 
{aid Caſes, ne in other like unto them. Nevertheleſs 
I do not take it that their Opinion is, that he 
that bought the Land in this Caſe may with good 
Conſcience hold the Land, becauſe he ſhall not 
be compelled by no Law to reſtore it ; but that 
he is in Conſcience and by the Law of Reaſon 
bound to reſtore it, or otherwiſe to recompence 
the Party, ſo as he ſhall be contented. And I 
| ſuppoſe verily it is fo, if he will keep his Soul 
out of Peril and Danger. And after ſome Men, 
to theſe Caſes may be reſembled the Caſe of a 
Fine with Non-clatm, that is remembred before 
in the twenty-fourth Chapter of this Book, where 
a Man knowing another to have Right to certain 
Land, cauſeth a Fine to be levied thereof with 
Proclamation, and the other ſuffereth five Years 
to paſs without Claim ; in that Caſe he hath no 
Remedy neither by Common Law, nor by Sub- 
| ena, and that yet he that levied the Fine is 
| bound to reſtore the Land in Conſcience, And 
methinketh I could right well agree, that it ſhould 
be ſo in this Caſe, and that ſpecially, becauſe the 
Party himſelf knoweth perfectly that the ſaid 
collateral Warranty was obtained by Covin and 
againſt Con ſcience, 


Sir Ap. an 


C The fourth Dueſtion of the Doctor is of the 
Wreck of the Sea, 


Da. Pray thee let me now hear thy Mind 
how the Law of England concerning 
Goods that be wrecked upon the Sea may ſtand 


with Conſcience, for I am in great doubt of it. 
Stud. 
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Stud. I pray thee let me firſt hear thine O- 
pinion, what thou thinkeſt therein. 

Dact. The Statute of Vg. 1. that ſpeaketh 
of. Wrecks is, That if any Man, Dog, or Cat, 
come alive unto the Land out of a Ship, or 
Barge, that it ſhall not be judged for Wreck: 
So that if the Party to whom the Goods belong 
come within a Year and a Day, and prove them 


to be his, that he ſhall have them; or elſe that 


they ſhall remain to the King. And methinketh 

that the ſaid Statute ſtandeth not with Conſci- 
ence; for there is no lawful Cauſe why the Party 
ought to forfeit his Goods, ne the King or Lords 


ought to have them, for there is no Cauſe of 


Forfeiture in the Party, but rather a Cauſe of 
Sorrow or Heavineſs; and ſo the Law ſeemeth 
to add Sorrow upon Sorrow, And therefore 
Doctors hold commonly, That he that hath ſuch 
Goods is bound to Reſtitution, and that no Cu- 
ſtom may help; for they ſay. it is againſt the 
Commandment of God, Leuit. 19. where it is 
commanded, that a Man ſball loue his Neigblour 
as himſelf, and that they ſay he doth not that ta- 
keth away his Neighbour's Goods. But they 
agree, That if any Man have Coſt and Labour 
for the ſaving of ſuch Goods wrecked, ſpecially 
for, ſuch Goods as would periſh if they lay {till 
in the Water, as Sugar, Paper, Salt, Meal, and 
ſuch other, that he ought to be allowed for his 
Coſts and Labour, but he muſt reſtore the Goods, 
except. he could not fave them without putting 
his Life in Jeopardy for them; and then if he put 
his Life in ſuch Jeopardy, and the Owner by com- 


mon Preſumption had had no way to have faved 
them, then it is moſt commonly holden that he 


may keep the Goods in Conſcience, But of other 
Goods that would not ſo lightly periſh, but on 
| | 5 : | the 
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the Owner might of common Preſumption fave” 


them himſelf, or that might be ſaved without 
any Peril of Life, the Takers of them be bound 
to Reſtitution to the Owner, whether he come 


within the Vear or after the Year. 
And. methinketh this Caſe is ſomewhat like 


to a Caſe that I ſhall put. If there were a Law 
and Cuſtom in this Realm, or if it were ordained” 
by Statute, that 1f any Alien came through the 
Realm in Pilgrimage, and died, that all his Goods 
ſhould be forfeit; © that Law: ſhould be againſt 

Conſcience, for there is no Cauſe reaſonable why 

the ſaid Goods ſhould be forfeit : And no more 


nethinketh there is of Wreck. 


Stud, There be divers Caſes where 2 Man 
| ſhall leeſe his Goods, and no Default in him: 
As where Beaſts ſtray away from a Man, and 
they be taken up and proclaimed, and the Owner 
hath not heard of them within the Year and the 
Day, though he made ſufficient Diligence to have 


heard of them; yet the Goods be forfeited, and 


no Default in hine And ſo it is where a Man 
| killeth another with the Sword of John at Stile, 
the Sword ſhall be forſeit as a Deodand, and yet 


no Default is in the Owner. And ſo mtb 


eth it may be in this Caſe; and that ſith the 


Common Law, before the ſaid Statute, was, 


That the Goods wrecked upon the Sea ſhall be 
forfeit to the King, that they be alſo forfeited 
now after the Statute, except they be ſaved by 


following the Statute ; for the Law muſt needs 


reduce the Properties of all Goods to ſome Man; 


and when the Goods be wrecked, it ſeemeth the 


Property is in no Man: But admit that the Pro- 
| perty remain ſtill in the Owner, then if the 
Owner, percaſe, would never claim, then it- 


_—_ not be known who ought to have them, 
Nz2. and 
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and ſo might they be deſtroyed, and no Profit 
come of them: Wherefore methinketh it reaſon. 
able that the Law ſhall appoint who ought to have 


them, and that hath the Law appointed to the 
King, as Sovereign and Head over the People, 


Doct. In the Caſes that thou haſt put before 


of the Stray and Deodand there be Conſiderations 
why they be forfeit, but it is not ſo here: And 
metbinketh that in this Caſe, it were not unrez- 
ſonable that the Law would ſuffer any Man that 
would take them, to take and keep them to the 
Uſe of the Owner, faving his reaſonable Expen- 
ces; and this methinketh were more reaſonable 
Law, than to pull the Property out of the Owner 
without Cauſe. But if a Man in the Sea caſt 


his Goods out of the Ship as forſaken, there- 


Doctors hold that every Man may take them 
Jawfully that will : But otherwiſe it is (as they 
fay) if he throw them out for fear that they 
ſhould overcharge the Ship. 


Stud. There is no ſuch Law in this Realm of 


Goods forſaken : For though -a Man wave the 
Poſſeffion of his Goods, and faith he forſaketh 
them, yet by the Law of the Realm the Pro- 
perty remaineth ſtill in him, and he may ſeiſe 
them after when he will. And if any Man in 
the mean time put the Goods in Safeguard to the 


Uſe of the Owner, I think he doth lawfully, and 


that he ſhall be allowed for his rea ſonable Expen- 


ces in that Behalf, as he ſhall be of Goods found; 


but he ſhall have no Property in them, no more 
than in Goods found. And I would agree, That 
if a May preſcribe, that if he find any Goods 
within his Manor, that he ſhould have them a3 
his own, that that Preſcription were void : For 
there is no Conſideration how the . 
might 


Dat. C 
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might have a lawful Beginning, but i in 2 this 9 
methinketh there is. 

Doc. What is that? 

Stud. It is this: The King, of the old Cuſtom 
of the Realm, as the Lord of the narrow Sea, 
is bound, as it is ſaid, to ſcour the Sea of the 
Pirates and petit Robbers of the Sea; and ſo it 
is read of the noble King Saint Eagar, that he 
would twice in the Vear ſcour the Sea of ſuch 
Pirates: But I mean not thereby that the King 
is bound to conduct his Merchants upon the Sea 
againſt all out ward Enemies, but that he is bound 
only to put away ſuch Pirates and petit Robbers. 
And becauſe that cannot be done without great 
Charge, it is not unreaſonable if he have ſuch 
Goods as be wrecked upon the Sea toward the 
Charge. 85 

Def. Upon that Reaſon I will take a Reſpite 


till another Time. 


HAF. 


J The fifth Oneſtion of the Doctor; Whether 
it ſtand with Conſcience to prohibit g Jun 
of Meat and Drink till they be agreed. 


F one of the twelve Men of an Enqueſt know 
the very Truth of his own Knowledge, and 
inſtructeth his Fellows thereof, and they will in 
no wiſe give Credence to him, and thereupon, be- 
cauſe Meat and Drink is prohibited them, he is 
driven to that Point, that either he muſt aſſent 
to them, and give their Verdict againſt his own 
Knowledge, and againſt his own Conſcience, or 
die for lack of Meat: How may the Law then 
ſtand with Conſcience, * will drive an Inno- 
3 


294 DIALOGUE 1. 


cent to that Extremity, to be either forſworn, or 
to be famiſhed and die for want of Meat? 
Stud. I take not the Law of the Realm to be, 
that the Jury after they be ſworn may not cat 
nor drink till they be agreed of the Verdict: But 
Truth it is, there is a Maxime and an old Cuſtom 
in the Law, that they ſhall not eat nor drink 
after they be ſworn, till they have given their 
Verdict, without the Aſſent and Licence of the 
Juſtices. And that is ordained by the Law for 
eſchewing of divers Inconveniences that might | 
follow thereupon, and that ſpecially if they ſhould 
eat or drink at the Coſts of the Parties; and there- 
fore if they do contrary, it may be laid in an Ar- 
reſt of the Judgment: But with the Aſſent of 
the | Juſtices. they may both eat and drink. As 
if any of the Jurors fall ſick before they be agreed 
of their Verdict, ſo ſore that he may not com- 
mune of the Verdict, then by the Aſſent of the 
Juſtices he may have Meat and Drink, and alſo 
ſuch other things as be neceſſary for him; and 
his Fellows alſo at their own Coſts, or at the in- 
different Coſts of the Parties, if they ſo agree, or 
by the Aſſent of the Juſtices, may both eat and 
drink. And therefore if the Caſe happen that 
thou now ſpeakeſt of, and that the Jury can in 
no wiſe agree in their Verdict, and that appear- 
eth to the Juſtices by Examination, the Juſtices 
may in that Caſe ſuffer them to have both Meat 
and Drink for a Time, to ſee whether they will 
agree: And if they will in no wiſe agree, I think 
that the Juſtices may ſet ſuch Order in the Mat- 


_ - *ter as ſhall ſeem to them by their Diſcretion to 


ſtand with Reaſon and Conſcience, by awarding 
of a new Enqueſt, and by ſetting Fine upon them 
that they ſhall find in Default, or otherwiſe as 
they ſhall think beſt by their Diſcretion ; PR as 

2 . they 
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they may do if one of the Jury die before Verdict, 


or if any other like Caſualties fall in that behalf. 
But what the Juſtices ought to do in that Caſe 
that thou haſt put, in their Diſcretion, I will 


not treat of at this Time. 


CHAP. LIII. 


4 The ſixth Queſtion of the Der; Whither | 


_ the Colours that be given at the Common Law 
in Aſiſes, Actions of Treſpaſs, and divers 
other Actions, ſtand with Conſcience, becauſe 
they be moſs commonly feigned, and be not true. 


| Daa. Pray thee let me hear thy Mind to what 


Intent ſuch Colours be given, and ſith 
they be commonly untrue, how they may ſtand 
with Conſcience? 


Stud. The Cauſe why ſuch- Colours be given 


is this: There is a Maxim and a Ground of the 
Law of England, that if the Defendant or Te- 
nant in any Action plead a Plea that amounteth 
to the general Iſſue, that he ſhall be compelled 
to take the general Iſſue; and if he will not, he 


ſhall be condemned for lack of anſwer: And the 


general Iſſue in Aſiſe is, That he that is named 
the Diſſeiſor hath done no Wrong, nor no Dif- 


| keifin; and in a Writ of Entry in the Nature of 


Aſſiſe the general Iſſue is, That he diſſeiſed him 
not; and in an Action of Treſpaſs, that he is not 


guilty. And ſo every Action hath his general 
Ifue aſſigned by the Law: And the Tenant muſt 

of Neceſſity either take the general Iſſue, or plead 
ſome Plea in Abatement of the Writ, to the Juriſ- 


diction, to the Party, or elſe ſome Bar, or ſome 


ron by way of Concluſion, And therefore if 


N 4 John 
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Jobn at Stile infeoff H. Hart of Land, and 2 
Stranger bringeth an Aſſiſe againſt the ſaid H. Hart 
for the Land, whoſe Title he knoweth not; in 
this Caſe, if he ſhould be compelled to plead to 
the Point of the Aſſiſe, that is to ſay, that he 
hath done no Wrong, ne no Diſſeiſin, the Mat- 
ter ſhould be put to the Mouths of twelve Lay. 
men, which be not learned in the Law; and 
therefore better it is that the Law be fo ordered, 
that it be put in the Determination of the Judges, 
than of Lay-men. And if the faid H. Hart, in 
the Caſe before rehearſed, would plead in Bar of 
the Afﬀiſe, that John at Stile was ſeiſed, and en- 
feoffed him, by Force whereof he entered, and 
aſked Judgment if that Aſſiſe ſhould lie againſt 
him ; that Plea were not good, for it amounteth 
but to the general Iſſue; and therefore he ſhall be 
compelled to take the general Iflue, or elſe the 
Aſfie ſhall be awarded againſt him for lack of An- 
ſwer. And therefore to the Intent the Matter 
may be ſh:wed and pleaded before the Judges, ra- 
ther than before the Jury, the Tenants uſe to give 
the Plaintiff a Colour, that is to fay, a Colour of 
Action, whereby it ſhall appear that it were hurt- 
ful to the Tenant to put that Matter that he 
pleadeth to the Judgment of twelve Men : And 
the moſt common Colour that is uſed in this Caſe 
is this: When he hath pleaded that ſuch a Man 
enfeoffed him, as before appeareth, it is uſed that 
he ſhall plead farther, and fay that the Plaintiff 
claiming by a Colour of a Deed of Feoffment 
made by the ſaid Feoffor before the Feoffment 
made to him, where no Right paſſed by the 
Deed, entred, upon whom he entred, and aſked 
Judgment if the Aſſiſe lie againſt him. In this 
Caſe, becauſe it appeareth to be a doubt to un- 
learned 'Men, whether the Land paſſed 5 r 
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Deed without Livery or not, therefore the Law 
ſuffereth the Tenant to have that ſpecial Matter 
to bring the Matter to the Determination of the 
Judges. And .in ſuch Caſe the Judges may not 
put the Tenant from the Plea, for they knew not 
as Judges but that it is true; and ſo if any De- 
fault be, it is in the Tenant, and not in the 
Court. And though the Truth be, That there 
were no ſuch Deed of Feoffment made to the Plain- 
tiff as the Tenant pleadeth; yet methinketh there 
is no Default in the Tenant, for he doth it to a 
5 3 as before appeareth. | 
If the Tenant know that the Feoffor 
= no. o ſuch Deed of Feoffment to the Plaintiff, 
then there is a Default in the Tenant to plead it, 
for he wittingly faith againſt the Truth; and it 
is holden by all Doctors, that every Lie is an Of- 
fence, more or leſs; for if it be of Malice, and to 
the Hurt of his Neighbour, then it is called men- 
dacium pernicigſum, and that is deadly Sin; and 
if it be in Sport, and to the Hurt of no Man, nor 
of Cuſtom uſed, ne of Pleaſure that he hath in 
lying, then it is venial Sin, and it is called in Latin 
mendacium jocoſum; and if it be to the Profit of his 
Neighbour, and to the Hurt of no Man, then it 
is alſo venial Sin, and it is called in Latin menda- 
cium offictoſum z and though it be the leaſt of thoſe 
three, yet it is a venial Sin, and would be ef- 
chewed. 

Stud. Though the Mid wives of Foypt lied when 
they had reſerved the. Male-Children of the He- 
brews, ſaying to the King Pharaoh, that the He- 
brews had Women that were cunning in the ſame 
Craft, which ere they came had reſerved the Chil- 
dren alive, where indeed they themſelves of pity 
and of dread of God reſerved them; yet Saint Hi- 
erome 6 the Text following, which faith, 

N 5 | That 
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That our Lord therefore gave them Houſes, that 
is to be underſtood, that he gave them foiritual 
Houſes, and that they had therefore eternal Re- 
ward: And if they ſinned by that Lie, although 
it were but venial, yet I cannot ſee how they 
ſhould have ane eternal Reward. And alſo 
if a Man, intending to ſlay another, aſk me where 
that Man is; is it not better for me to lie, and 
ſay I cannot tell where he is, though I know it, 
than to ſhew where he is, whereupon Murder 
ſhould follow? _ 
Do#?. The Deed that the Midwives of Egypt did, 
in faving the Children, was meritorious, and de. 
ſerved Reward everlaſting, if they believed in God, 
and did good Deeds beſide, as it is to ſuppoſe they 
did, when they for the Love of God refuſed the 
Death of the Innocents: And then though they 
made a Lie after, which was but venial Sin, that 
-could not take from them their Reward, for a 
venial Sin doth not utterly extinct Charity, but let- 
*teth the Fervour thereof: And therefore it may 
well ſtand with the Words of Saint Hierome, that 
they had for their good Deed eternal Houſes, and 
yet the Lie that they made to be a venial Sin. But 
nevertheleſs, if ſuch a Lie that is of it ſelf but ve- 
nial, be affirmed with an Oath, it is always mor- 
tal, if he know it be falſe that he ſweareth. And 
to the other Queſtion, it is not like to this Que- 
ſtion that we have in Hand, as me ſeemeth: For 
ſometime a Man for the eſchewiug of the greater 
-Evil may do a leſs Evil, and then the leſs is no Of- 
Fence in him; and ſo it is in the Caſe that thou halt 
put, wherein becauſe it is leſs Offence to ſay he 
woteth not where he is, - though he know where 
he is, than it is to ſhew where he is, whereupon 
Murther ſhould follow, it is therefore no Sin to 


88 he woteth not where he is: For every — 7 
I oun 
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bound to love his Neighbour, and if he ſhew in 
this Caſe where he is, knowing his Death ſhould 
follow thereupon, it ſeemeth that he loved him not, 
ne that he did not to him as he would be done to. 
But in the Caſe that we be in here, there is no 
ſuch Sin eſchewed: For though the Party plead- 
eth the general Iſſue, the Jury might find the 
Truth in every thing; and therefore in that he 
ſaith that the Plaintiff, claiming it by the Colour 
of a Deed of Feoffment, where nought paſſed, 
entred, c. knowing that there was no ſuch 
Feoffment, it was a Lie in him, and a venial Sin, 
as methinketh. And every Man is bound to ſuf- 
fer a deadly Sin in his Neighbour, rather than a 

venial Sin in himſelf. RD | 

Stud. Though the Jury upon a general Iſſue 
may find the Truth, as thou ſayeſt, yet it is much 
more dangerous to the Jury to inquire of many 
Points, than to inquire only of one Point. And 
foraſmuch as our Lord hath given a Command- 
ment to every Man upon his Neighbour; there- 
fore every Man is bound to force as much as in 
him is, that by him no Occaſion of Offence come 
to his Neighbour. And for the ſame Cauſe the 

Law hath ordained divers Maxims and Principles, 
whereby Iſſue in the King's Court may be joined 
upon one Point in certain, as nigh as may be, 
and not generally, leſt Offence might follow 
thereupon againſt God, and a Hurt alſo unto the 
Jury. Wherefore it ſeemeth that he loveth not 
his Neighbour as himſelf, ne that he doth not as he 
would be done to, that offereth ſuch Danger to 
his Neighbour, where he may well and conveni- 
ently keep it from him, if he will follow the Or- 
der of the Law; and it ſeemeth that he putteth 
himſelf wilfully in Jeopardy that doth it, as it is 
written, Eecleſ. 3. Qui amat periculum in illo peri- 
| bits 
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bit, that is to ſay, he that loveth Peril ſhall periſh 
in it, and he that putteth his Neighbour in Peril 
to offend, putteth himſelf in the ſame, and ſo 
ſhould he do, meſeemeth, that would wilfully 
take the general Iſſue, where he might conveni. 
ently have the ſpecial Matter. And furthermore, 
it is no Offence in Princes and Rulers to ſuffer 
Contracts, and buying and felling in Markets and 
Fairs, though both Perjury and Deceit ſhould fol- 
low thereupon; becauſe ſuch Contracts be neceſ- 
ſary for the Commonwealth: So it ſeemeth like- 
wiſe, that there is no Default in the Party that 
pleadeth ſuch a ſpecial Matter, to avoid from his 
Neighbour the danger of Perjury, ne yet in the 
Court, though they induce him to it, as they do 
ſometime for the Intent before rehearſed. And in 
like wiſe ſome will ſay, That if Rulers of Cities 
and Commonalties ſometime for the Puniſhment 
of Felons, Murtherers, and ſuch other Offenders, 
will (to the Intent they would have them con- 
feſs the truth) fay to them that be ſuſpected, that 
they be informed of ſuch certain Defaults or Miſ- 
demeanors in the Offenders, and that they do to 
the Intent to have them confeſs the Truth, that 
though they were not fo informed, that yet it is 
no Offence to ſay they were ſo informed, becauſe 
do it for the common Wealth : For if Of- 
fenders were ſuffered to go unpuniſhed, the Com- 
monwealth would eftſoons decay and utterly periſn. 


Dae, I will take adviſement upon thy Reaſon ÞF 


in this Matter till another Seaſon, and I will now 
aſk thee another Queſtion ſomewhat like unto this: 
I pray thee let me hear thy Mind therein. | 
Stud. Let me hear thy Queſtion, and I ſhall 
with good will ſay as I think therein. 


CHAP, 


( 3ol1 ) 
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4 The ſeventh Queſtion of the Doctor, con- 
cerning the Pleadings in Aſſiſe, whereby the 


Tenants uſe ſometime to plead in ſuch Man- 
ner that they ſhall confeſs no Ouſter. 


__ Dae. T7 is commonly uſed, as I have heard 
| ſay, that when the Tenant in Aſſiſe 
_ pleadethithat a Stranger was ſeiſed and enfeoffed 
him, and giveth the Plaintiff a Colour in ſuch 
Manner as before appeareth in the forty-eighth 
Chapter, that the Tenant many Times, when 
he hath pleaded thus, and the Plaintiff claiming 
by a Colour of a Deed of Feoffment made by the 
ſaid Stranger, where nought paſſed by the Deed, 
entred; and that then they uſe to ſay farther, 
upon whom A. B. entred, upon whom the Te- 
nant entred; where indeed the ſaid A. B. never 
entred, ne haply there was no ſuch Man: How 
| can this Pleading be excuſed of an Untruth? And 
what reaſonable Cauſe can be why ſuch a Plead- 
ing ſhould be ſuffered againſt the Truth? © 
Stud. The Cauſe why that Manner of Pleading 
is ſuffered is. this: If the Tenant by his pleading 
confeſſed an immediate Entry upon the Plaintiff, 
or an immediate putting out of the Plaintiff, which 
in French is called an Ouſter; then if the Title 
were after found for the Plaintiff, the Tenant by 
his Confeſſion were attainted of the Diſſeiſin. And 
| becauſe it may be, that though the Plaintiff have 
good Title to the Land, that yet the Tenant is no 
Diſſeiſor, therefore the Tenants uſe many Times 
to plead in ſuch Manner as thou haſt ſaid before, 
to fave themſelves from confeſſing of an Ouſter: 
| And ſo if there be any Default, it is not in the 
| — Court, 
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Court, ne in the Law, for they know not the 
Truth therein till it be tried. And methinketh 
alſo that there is in this Caſe right little Default 
or none in the Tenant, nor in his Counſel, ſpe- 
"cially if the Counſel know that the Tenant is no 
Diſſeiſor. But as to that Point, I pray thee, that 
as thou haſt taken a Reſpite to be adviſed, or that 
thou ſhew thy full Mind in the Queſtion of 2 
Colour given in aſſiſe, whereof mention is made 
in the ſaid forty- eighth Chapter, that I likewiſe 
may have a like Reſpite in this Caſe till another 
Fime, to be adviſed, and then I ſhall with good- 
will ſhew thee my full Mind therein, 
Doc. I am content it be as thou ſayeſt. But I 
pray thee that I may yet add another Queſtion to 
the two Queſtions before rehearſed of Colours in 
Aſſiſe, and feel thy Mind therein, becauſe that 
ſoundeth much to the ſame Effect that the other 
do, (that is to ſay) to prove that there be divers 
Things ſuffered in the Law to be pleaded that be 
againſt the Truth: And I pray thee let me here- 
after know thy Mind in all three Queſtions, and 
thou ſhalt then with a good will know mine. 
Stud. I pray thee ſhew me the Caſe that thou 
„ STS 
Doc. If a Man ſteal a Horſe ſecretly in the 
Night, it is uſed that thereupon he ſhall be indict- 
ed at the King's Suit, and it is uſed that in that 
Indictment it ſhall be ſuppoſed that he ſuch a Day 
and Place with Force and Arms, (that is to ſay) 
with Staves, Swords, and Knives, c. feloni- 
ouſly ſtole the Horſe againſt the King's Peace; 
and that Form muſt be kept in every Indictment, 
though the Felon had neither Sword nor other 
Weapon with him, but that he came ſecretly 
without Weapon: How can it therefore be ex- 
cuſed, but there is an untruth? . a 
| [tt 
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"Stud. It is not alledged in the Indictment by 
Matter in Deed that he had ſuch Weapon, for * 


Form of an Indictment is this. 
Inguiratur pro Domino Rege, fi A. tali dis Gan- 


no apud talem locum vi & armis, videlicet Gladiit, 


e alem Equum talis hominis cepit, &c. 


And then the twelve Men be only charged with 
the Effect of the Bill, that is to ſay, whether he 


be guilty of the Felony or not, and not whether 
he be guilty under ſuch Manner and Form as the 


Bill ſpecifieth or not: And ſo when they ſay Billa 


vera, they ſay true, as they take the Effect of the 


Bill to be. And therefore if there were falſe 


Latin in the Bill of Indictment, and the Jury 
ſaith Billa vera, yet their Verdict is true: For 
their Verdict ſtretcheth not to the Truth or falſ- 
hood of the Latin, but to the Felony, ne to the 
Forme of the Words, but to the Effect of the 
Matter; and that is to enquire Whether there were 
any ſuch Felony done by the Perſon or not. And 
though the Bill vary from the Day, from the 
Vear, and alſo from the Place where the Felony 
was done in, ſo it vary not from the Shire that 


the Felony was done in, and the Jury ſaith Billa 
vera, they have given a true Verdict; for they are 


bound by their Oath to give their Verdict accord- 


ing to the Effect of the Bill, and not according 
to the Form of the Bill. And ſo is he that ma- 


keth a Vow bound likewiſe to that that by the 
Law is the Effect of his Avow, and not only to 
the Words of his Avow. And if a Man avow 
never to eat white Meat, yet in Time of extreme 
Neceſſity he may eat white Meat, rather than die, 
and not break his Avow, though he affirmed it 
with an Oath: For by the Effect of his Avow 
extreme neceſſity was excepted, though it were 
not t e excepted in the. Words of the Avow. 


And 
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And fo likewiſe though the Words of the Bill be, 
to enquire whether ſuch a Man, ſuch a Day and 
Year, and in ſuch a Place, did ſuch a F e 
yet the Effect of the Bill is, to enquire whether 
che did the Felony within the Shire or no: And 
therefore the Juſtices before whom ſuch Indict- 
ments be taken moſt commonly inform the Jury, 
that they are bound to regard the Effect of the 
Bill, and not the Form. And therefore there i; 
no ru in this Caſe, neither in him that 
made the Bill, ne yet in the Jury, as me ſeemeth. 
Doe. But if the Party that owned the Horſe 
bring an Action of Treſpaſs, and declareth that 
the Defendant took the Horſe with Force and 
Arms, where he took him without Force and 


Arms; how may the Plaintiff there be excuſed of 


an untruth? 
Stud. And if the Plaintiff 0 an Untruth, 
what is that to the Court, or to the Law? For 
they muſt believe the Plaintiff, till that that he 


faith be denied by the Defendant; and yet as this 


Caſe is, there is no untruth in the Plaintiff, to 
ſay he took the Horſe with Force and Arms, 
though he came never fo ſecretly and without 
Weapon: For every Treſpaſs is in the Law done 
with Force and Arms; fo that if he be attainted 
and found guilty of the Treſpaſs he is attainted of 
the Force and Arms: And ſith the Law judgeth 
every Treſpaſs to be done with Force, therefore 
the Plaintiff faith truly, that he took him with 
Force, as the Law meaneth to be Force, For 
though he took the Horſe as a Felon, yet upon 
the felonious taking the Owner may take an Ac- 
tion of Treſpaſs if he will; for every Felony is à 
Treſpafs and more. And fo I have ſhewed thee 
ſome Part of my Mind, to prove that in thoſe 


Caſes there is no untruth, neither in the Ps 
neither 
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neither in the Jury, nor in the Law. Never- 
theleſs, at a better Leiſure I will ſhew thee my 
Mind more fully therein with good will, as thou 
haſt promiſed me to do in the Caſes of Colors of 
the Ace and of the Ouſter, that be before re- 
hearſed. 


CHAP, LV. 


Te eighth Queſtion of the Doctor, Whether 
the Statute of forty-frve of Edward the third, 
of Sylva cædua, ſtand with Conſcience. 


Das. 2 the forty- ffn Year of the Reign of 
Edward 3. it was enacted, that a Pro- 
vibltion ſhould lie where a Man is impleaded in 
the Court-Chriſtian for Diſmes of Wood of the 
Age of twenty-Years or above, by the Name of 
Sylva cædua: How may that Statute ſtand with 
Conſcience, that is ſo directly againſt the Liberty 
of the Church, and that is made of ſuch Things 
as the Parliament had no Authority to make any 
Law of? 

Stud. It appeareth in the ſaid Statute, that it is 
enacted, That a Prohibition ſhould lie in that 
Caſe as it had uſed to do before that Time; and 
if the Prohibition lay by a Preſcription before the 
Statute, why is not then the Statute good as a 
Confirmation of that Preſcription? 

Doct. If there were ſuch a Preſcription boſbes 
the Statute, that Preſcription was void; For it 
prohibiteth the Payment of Tithes of Trees of 
the Age of twenty Years or above; and paying of 
Tithes is grounded as well upon the Law of God, 
as upon the Law of — and againſt thoſe 
Laws lieth no Preſcription, as it is holden moſt 
commonly by all Men, } I 
8 | Stud. 
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- Stud. That there was ſuch a Preſcription before 
the ſaid Statute, and that if a Man before the ſaid 
Statute had been ſued in the Spiritual Court fr 
Tithes of Wood of the Age of twenty Years or 
above, the Prohibition lay, appeareth in the faid 
Statute, and it cannot be thought that a Statute | 
that is made by Authority of the whole Realm, 
as well of the King and of the Lords Spiritual 
and Temporal, as of all the Commons, will re- 
cite a thing againſt the Truth. And furthermore, 
cannot ſee how it can be grounded by the Law 
of God, or by the Law of Reaſon, that the 
tenth Part ſhould be paid for Tithe, and no other 
Portion but that: But I think that it be grounded 
upon the Law of Reaſon, that a Man ſhould give 
a reaſonable Portion of his Goods "Temporal to 
them that miniſter to him Things Spiritual; for 
every Man is bound to honour God of his proper 
Subſtance; and the giving of ſuch Portion hath 
not been only uſed among faithful People, but al- 
ſo among unfaithful, as it appeareth Geneſis 47, 
where Corn was given to the Prieſts in Ægypt of 
Common Barns, And Saint Paul in his Epiſtles 
:affirmeth the ſame in many Places; as in his firſt 
Epiſtle to the Corinthians, Chap, . where he faith, 
He that worketh in the Church ſhall eat of that that 
belongetb' to the Church: And in his Epiſtle to the 
| Galatians, Chap. 6. he faith, Let him — a in- 
ructed in Spiritual Things, depart of his Goods to 
Aim that — Bin. mb 4 Saint Lule, 
Chap. 10. faith That the Workman is worthy t. 
Save his hire, All which Sayings may right con- 
veniently be taken and applied to this Purpoſe, 
that Spiritual Men, which miniſter to the People 
Spiritual Things, ought for their Miniftration to 
have a competent Living of them that they min! 
ſter unto, But that the-tenth Part ſhould wo 
. | = 1906 
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ſigned for ſuch a Portion, and neither more nor 
leſs, I cannot perceive that that ſhould be ground- 

ed by the Law of Reaſon, nor immediately by 
the Law of God. For before the Law written 
there was no certain Portion aſſigned for the Spi- 
ritual Miniſters, neither the tenth Part, nor the 
twelfth Part, unto the Time of Jacob. For it 
appeareth Geneſis 28. that Jacob avowed to pay 
Diſmes, which was among the Jeios for the 
tenth Part, if our Lord proſpered him in his 
Journey; and if the tenth Part had been his Duty 
before that Avow, it had been in vain to have 
avowed it, and ſo it had if it had been grounded 
by the Law of Reaſon. And as to that is ſpoken 

in the Evangeliſts, and in the new Law, of Tithes, 
it belongeth rather to the giving of Tithes in the 
Time of the old Law, than of the new Law; as 
it appeareth Matth. 23. and Luke 11, where our 
Lord ſpeaketh to the Phariſees, ſaying, Mo to you 
Phariſees, that tithe Mints, Rue, and Herbs, and 
forget the Fudgment and the Gharity of Gad ; theſe it 
behoveth you to do, and the other not to omit: Th t 
is to ſay, it behoveth you to do Juſtice and Charity 
of God, and not to omit paying of Tithes, though 
it be of ſmall Things, as of Mints, Rue, Herbs 
and ſuch other. And alſo that the Phariſee ſaith, 
Luke 17. I pay my Tithes for all that I have, it is 
to be referred to the old Law, not to the "Time 
of the new Law; therefore, as I take it, the pay- 
ing of Tithes, or of a certain Portion to Spiritual 
Men for their Spiritual Miniſtration to the People, 
| hath been grounded in divers Manners, Firſt, be- 
fore the Law written, a certain Portion ſufficient 
for the Spiritual Miniſters was due to them by the 
Law of Nature, which, after them that be learn- 
ed in the Law of the Realm, is called the Law 
of Reaſon; and that Portion is due by all — 
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And in the Law written, the Jeros were bound to a 
give the tenth Part to their Prieſts, as well by the 
 faid Avow of Jacob, as by the Law of God in 
the Old Teſtament, called the Judicials. And in 
the new Law the paying of the tenth Part is by a 
Law that is made by the Church. And the Rea- | 
fon wherefore the tenth Part was ordained by the | 
_ Churchſto be payed: for the Tithe was this: There | 
is no Cauſe why the People of the new Law ought : 
FT to pay leſs to the Miniſters of the new Law, than | 
the People of the Old Teſtament gave to the | 
Miniſters of the Old Teſtament : For the Peo- | 
ple of the new Law be bound to greater Things | 
than the People of the old Law were, as it ap- 
peareth Mat. 5. where it is ſaid, Unleſs your good 
Works abound above the Works of the Scribes and | 

Phariſees, ye may not enter into the Kingdom of 

Hleaven. And the Sacrifice of the old Law was 

not ſo honourable as the Sacrifice of the new Law 

is : For the Sacrifice of the old Law was only the 

Figure, and the Sacrifice of the new Law is the 

Thing that is figured; that was the Shadow, 

' this is the Truth. And therefore the Church 

, upon that reaſonable Conſideration ordained, that 

the tenth Part ſhould be paid for the Suſtenance 

of the Miniſters in the new Law, as it was for 

the Suſtenance of the Miniſters in the old Law; 

and ſo that Law with a Cauſe may be increaſed 

or miniſhed to more Portion or to leſs, as ſhall 

be neceſſary for them. | | 

Dees. It appeareth Gen. 14. that Abraham gave 

| i to Melchiſedec Diſmes, and that is taken to be 

q the tenth Part; and that was long before the Law 

written: And therefore it is to ſuppoſe, that he 

did that by the Law of God. 2 

Stud. It appeareth not by any Scripture that he 
did that by the Commandment of God, ne by 


any 
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any Revelation, And therefore it is rather to 


ſuppoſe that he did part of Duty, and part of his 
own free Will : For in that he gave the Diſmes - 


as a Reaſonable Portion for the Suſtenance of Mel- 
chiſedec and his Miniſters, he did it by the Com- 
mandment of the Law of Reaſon, as before ap- 
peareth; but that he gave the "tenth Part, that 
was of his free-will, and becauſe he thought it 
ſufficient and reaſonable : But if he had thought 
the twelfth Part or the thirteenth Part had ſufficed, 
he might have given it, and that with good Con- 


ſcience, And fo I ſuppoſe that in the new Law, 
the giving of the tenth Part is by the Law of the 


Church, and not by the Law of God; unleſs it 
be taken that the Law of the Church: is the Law 
of God, as it is ſometime taken to be, but not 
appropriately or immediately ; for that is taken 
appropriately to be the Law of God, that is 
contained in Scripture, that is to ſay, in the Old 
Teftament and in the New. 

Doct. It is ſomewhat dangerous to ſay that 

Tithes be grounded only upon the Law of the 
Church: For ſome Men, as it is ſaid, fay that 
Men's Law bindeth not in Conſcience, and ſo 
they might happen to make a Boldneſs thereby 
to deny their Tithes. 
Stud. I truſt there be none of that Opinion 
and if there be, it is great Pity : And neverthe- 
leſs they be compelled in that Caſe by the Law 
of the Church to pay their Tithes, as well as 
they ſhould be if paying of Tithes were grounded 
meerly upon the Law of God. | 

De. I think well it be as thou ſayeſt, and 
therefore J hold me contented therein. But I 
pray thee ſhew me thy Mind in this Queſtion: 


If a whole Country N to pay no Tithes 


for 
1 
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for Corn or Hay, nor ſuch other, whether thou 


think that that Preſcription is good? 

Stud. That Queſtion dependeth much upon 
that that is ſaid before: For if paying of the tenth 
Part be by the Law of Reaſon or by the Law of 


God, then the Prefeription is void; but if it be 


by the Law 'of Man, then it is a good Preſcrip- 
tion, ſo that the Miniſters have a ſufficient Por- 
tion beſide. 


Doc. Fobn Gerſo, which was a Doctor of Di- 
vinity, in a Treatiſe that he named Regulz mo- 


rales, faith, that Diſmes be paid to Prieſts by the 
Law of God. 


Stud. The Words that he ſpeaketh there of the 
Matter be theſe, Solutio Decimarum Sacerdotibus 


et de jure divino, quatenus inde ſuſtententur; ſed 


quod tam hanc vel illam affignare, aut in altos reddi- 
tus commutare, poſitivi juris exiflit : That is thus 


much to fay, The paying of Diſmes to Prieſts 
is of the Law of God, that they may thereby be 
ſuſtained ; but to afſign this Portion or that, or 
to change it to other Rents, that is by the Law 


poſitive. And if it ſhould be taken that by that 


Word Decimarum, which in Engliſh is called 


Diſmes or Tithes, that he meant the tenth Part, 
and that that tenth Part ſhould be paid for Tithe 
by the Law of God, then is the Sentence that 


followeth after againſt that Saying ; for as it ap- 
peareth above, the next faith afterward thus; 
But to affign this Portion or that, or to change 
it into other Rents, belongeth to the Law po- 
litive, that is, to the Law of Man: And if the 
tenth Part were aſſigned by God, then may not 
a leſs Part be aſſigned by the Law of Man, for 


that ſhould be contrary to the Law of God, and 


ſo it ſhould be void, And methinketh that it is 
not 
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not ſo likely that ſo famous a Clerk would ſpeak 
auy Sentence contrary to the Law. of God, or 
contrary to that he had ſpoken before. And to 
prove he meant not by the Term Decimæ, that 
Diſmes ſhould always be taken for the tenth Part, 
it appeareth in the fourth Part of his Works, in. 
the thirty- ſecond Title Literæ, where he faith 
thus, Non vocatur Portio Curatis debita propterea 
Decime, eo quod ſemper fit decima pars, imo eft in- 
terdum vicęſima aut triceſima: That is to ſay, The 
Portion due to Curates is not therefore called 

Diſmes, for that it is alway the tenth Part, for 
ſometime it is the twentieth or the thirtieth Part. 
And fo it appeareth that by this Word Decimarum 
he meant in the Text before rehearſed a certain 
Portion, and not preciſely the tenth Part: And 
that the Portion ſhould be paid to Prieſts by the 
Law of God, to ſuſtain them with, taking as it 
ſeemeth the Law of Reaſon in that ſaying for the 
Law of God, as it may one way be well and 
conveniently taken, becauſe the Law of Reaſon is 
given to every reaſonable Creature by God: And 
then it followeth purſuantly, that it belongeth to 
the Law of Man to aſſign this Portion, or that 
which Neceſſity ſhall require for their Suſtenance. 
And then his Saying agreeth well to that that is 
jaid before, that is to fay, that a certain Portion 
is due for Prieſts, for their ſpiritual Miniſtration, 
by the Law of Reaſon, And then it would fol- 
low thereupon, that if it were ordained for a 
Law, that all paying of Tithes ſhould from hence- 
torth ceaſe, and, that every. Curate ſhould have 
aſſigned to him ſuch certain Portion of Land, 
Rent, or Annuity, as ſhould be ſufficient, for 
him, and for ſuch Minifters as ſhould be neceſ- 
lary to be under him, according to the Number 
of the People there,. or that every * 1 
— ouſ- | 
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that he payeth in Recompence thereof more than 


* 
. U 39 w * NT 
* Sc * * 
bl * 


- 


Houſholder ſhould give a certain Sum of Money 


to that Uſe; I ſuppoſe the Law were good. And 


that was the Meaning of John Gerſon as it ſeem- 
eth, in his Words before rehearſed, where he 
ſaith, But to change Tithes into other Rents, 
is by the Law poſitive, that is to ſay, by the 
Law of Man. And ſome think that if a whole 
Country preſcribe to be quit of both Tithes of 
Corn and Grafs, ſo that the ſpiritual Miniſters 
have a ſufficient Portion beſide to live upon, that 


is a good Preſcription, and that they ſhould not 
- offend that in ſuch Countries paid no Tithes: 
For it were hard to ſay that all the Men of al, 


or of the Eaſt Parts, be damned, becauſe they pay 
no Tithes, but a certain Portion after the Cuſtom, 
Therefore certain it is, to pay ſuch a certain Por- 
tion, as well they as all other be bound, if the 
Church aſk it, any Cuſtom notwithſtanding. But 
if the Church aſk it not, it ſeemeth that by that 
not aſking the Church remitteth it; And an Ex- 
ample thereof we may take of the Apoſtle Paul, 
that though he might have taken his neceſſary 
Living of them that he preached to, yet he took 
it not, and nevertheleſs they that gave it him not, 
did not offend, becauſe he did not aſk it. But 


if one Man in a Town would preſcribe to be diſ- | 


charged of Tithes of Corn and Graſ-, methink- 
eth the Preſcription is not good, unleſs he can 


prove that he recompenſeth it in another thing: 
For it ſeemeth not reaſonable that he ſhould pay 


leſs for his Tithes than his Neighbours do, ſeeing 
that the Spiritual Miniſters are bound to take as 
much Diligence for him, as they be for any other 
of that Pariſh : Wherefore it might ſtand with 
Reaſon that he ſhould be compelled to pay his 
Tithes as his Neighbours do, unleſs he can prove 


the 


— 
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the tenth Part in another thing. Nevertheleſs, I 
leave the Matter to the Judgment: of other. And 
then for a farther Proof, though the ſaid Preſcrip- 
tion of not paying Tithes for Trees of twenty 
Years and above were not good, yet that that of 
Corn and Graſs ſhould be good ſome make this 
Reaſon ; they ſay that there is no Tithe but it is 
either a predial Tithe, or a perſonal Tithe, or a 
mixt Tithe. And they ſay that if a Tithe ſhould 
be paid of Trees when they be ſold, that the 
Tithe were not 'a predial Tithe ; for the predial 
Tithe of Trees is of ſuch Trees as bring forth 
Fruits and Increaſe yearly, as Apple-trees, Nut- 
trees, Pear-trees, and ſuch other, whereof the 
predial Tithe is the Apples, Nuts, Pears, and. 
ſuch other Fruits as come of them yearly: And 
when the Fruits be tithed, if the Owner after 
ſell the Trees, there is no Tithe due thereby, for 
two Tithes may not be paid of one thing. And 
of thoſe Tithes, that is to ſay, of predial Tithes, 
was the Commandment given in the old Law to 
the Feꝛos, as appeareth Levit. 27. where it is ſaid, 
Omnes decime terre, ſive de pomis arborum, ſiue de 
frugibus,, Domini ſunt, & illi ſanctificantur; that is 
to ſay, All Tithes of the Earth, either of Apples 
of Trees, or of Grains, be our Lord's, and to him 
they be ſanctified: And though the ſaid Law 
ſpeaketh only of Apples, yet it is underſtood of 
all Manner of Fruits. And becauſe it faith that 
all the Tithes of the Earth be our Lord's, there- 
tore Calves, Lambs, and ſuch other muſt alſo be 


tithed : And they be called by ſome Men predial 


Tithes, that is to ſay, Tithes that come of the 
Ground;  howbeit they call them only Predials 
meatate; and they be the ſame Tithes that in this 
Writing be- called mixt Tithes, and the other 
Tithes, that is to ſay, Tithes of Apples and Corn, 


and 
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and ſuch other, be called Predialt immediate, for 
they come immediately of the Ground, and ſo dg 
not mixt Tithes, as evidently appearetn. 
 Do#. But what thinkeſt thou ſhall be the pre- 
dial Tithes of Aſhes, Elms, Sallows, Alders, 
and ſuch other Trees as bear no Fruits whereof | 
any Profit cometh? Why ſhall not the tenth Part 
of the ſelf thing be the Tithe thereof, if they be 
cut down, as well as it is of Corn and Graſs? 
Stud. For I think that there is to that Intent 
great Diverſity between Corn, Graſs, and Trees; 
and that for divers Conſiderations, whereof one | 
is this, The Property of Corn and Graſs is not 
to grow over one Year, and if it do, it will periſh 
and come to nought, and ſo the cutting down of 
it is the Perfection and Preſervation thereof, and 
the ſpecial Cauſe that any Increaſe followeth of 
| the ſame; and therefore the tenth Part of the In- 
= creaſe ſhall be paid as a predial Tithe, and there 
= no Deduction ſhall be made for the Charges of it: 
and fo it is of Sheep and Beaſts, that muſt be 
taken and killed in Time, for elſe they may periſh 
and come to nought: But when Trees be felled, 
that felling is not the Perfection of the Trees, 
ne it cauſeth not them to increaſe, but to decay; t 
for moſt commonly the Trees would be better, if h 
they might grow ſtill, And therefore upon that 0 
that is the Cauſe of the Decay and Deſtruction li 
of them, it ſeems there can no predial Tithe ariſe, it 
And ſome Men fay, that this was the Cauſe why if 
our Lord in the ſaid Chapter of Levit. 27. gave no it 
Commandment to tithe the Trees, but the Fruits te 
of the Trees only. it 
Doc. It appeareth in Paralip. 31. that the cui . 
in the Time of the King Ezechias offered in the 
Temple all things that the Ground brought forth; 
and that was Trees as well as Corn and Graf. W 
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Stud. It appeareth not that they did that by 
the Commandment of God, and therefore it is like 
that they did it of their own Devotion, and of a 
Favour that they had above their Duty to the re- 
pairing of the Temple, which the King Ezechias 
had then commanded to be repaired: And ſo that 
Text proveth nothing that Tithe ſhould be paid 
for Trees. And therefore they ſay farther, that 
Truth it is, that if a Man to the Intent he would 
pay no Tithe, would wilfully ſuffer his Corn and 
Graſs to ſtand {till and toperiſh, he ſhould-offend 
Conſcience thereby : But though he ſuffer his 
Trees to ſtand ſtill continually without felling, 
becauſe he thinketh a Tithe would be aſked if he 
felled them, (ſo that he do it not of an evil Will 
to the Curate) he offendeth not in Conſcience, 
ne he is not bound to Reſtitution therefore, as he 
ſhould be if it were of Corn and Graſs, as before 
appeareth., And another Diz-riity is this: In 
this Caſe of Tithe-wood, the Tithe thereof would 
ſerve ſo little to that Purpoſe that Tithes be paid 
for, that it is not likely that they that made the 
Law for Payment of Tithes intended that any 
Tithe ſhould be paid for Trees or Wood: For 
the ſpiritual Miniſters muſt of Neceſſity ſpend dai- 
ly and weekly, and therefore the Tithes of Trees 
or Wood, that cometh fo ſeldom, would ſerve fa 
little to the Purpoſe that it ſhould be paid for, that 
it would not help them in their Neceſſity: So that 
if they ſhould be driven to truſt thereto, though 
it might help him in whoſe time it ſhould happen 
to fall, yet it ſhould deceive them that truſted to 
it in the mean time, and alſo ſhould leave the 
Pariſh without any to miniſter to them. 

Def. T would well agree, that for Trees that 
dear Fruit there ſhould no predial Tithe be paid 
whenthey be ſold, for the predial Tithe of them 
| O 2 " 
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is the Fruits that come of them, and ſo there can. 
not be two Predials of one thing, as thou haſt 
ſaid. But of other Trees that bear no Fruit, 


methinketh that a predial Tithe ſhould be pai 
when they be ſold, And ſo it appeareth that 


there ought to be by the Conſtitution provincial 
made by the Reverend Father in God, Robert 
Minchelſey, late Archbiſhop of Canterbury, where 
it is ſaid and declared, that Sylva cædua is of eve 

kind of Trees that have Being, in that they ſhould 
be cut, or that be able to be cut ; whereof we 
will, faith he, that the Poſſeſſor of the ſaid Woods 


be compelled by the Cenſures of the Church to 


pay to the Pariſh-Church, or Mother-Church, 
the Tithe, as a real or predial Tithe. And ſo by 


Virtue of that Conſtitution provincial a predial 


Tithe muſt be paid of ſuch Trees as have no 


Fruit: For I would well agree, that the ſaid 
Conſtitution provincial ſtretched not to Trees 


that bear Fruit, although the Words be general 


to all Trees, (as before appeareth.) 


Stud. I take not the Reaſon why a predial Tithe 
ſhould not be paid for Trees that bear Fruit, to 
be becauſe two predial Tithes cannot be paid for 


one thing: For when the Tithe is paid of Lambs, 


yet ſhall Tithe be paid of Wool of the ſame Sheep; 
for it is paid for another Increaſe : And fo it may 
be faid that the Fruit of a Tree is one Increaſe, 


and the felling another, But I take the Caule to 
be, for the two Cauſes before rehearſed; and alſo | 


foraſmuch as the felling 1s not properly an In- 
creaſe of Trees, but a Deſtruction of the Trees, 
as it is ſaid before. And farther, I would hear 


thy Mind upon the ſaid Conſtitution provincial, 
which will, that Tithe ſhould be paid for Trees 
by the Poſſeſſors of the Wood; that i the Poſſeſſor 


ſell the Wood for 21 and give the Buyer 4 


certain 


id 
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certain Time to fell it in, what Tithe ſhall the 


poſſeſſor pay as long as the Wood ſtandeth. 
Doct. I think none, for the predial Tithe co- 


meth not till the Wood be felled: And a perſo- 


nal Tithe he cannot pay, no more than if a Man 
pluck down his Houſe and ſelleth it, or if he ſell 


all his Land, in which Cafes I agree well he ſhall 


ay no Tithe, neither perſonal nor predial. 
Stud. And then J put caſe that the Buyer ſel- 

leth the Wood again as it is ſtanding upon the 

Ground to another for CCl. what Tithe ſhall 


be paid then ? 


De. Then the firſt Bayes ſhall pay Tithe of 


the Surpluſage that he taketh over the C 1. that. 
he paid as a perſonal Tithe. 


Stud. And then if the ſecond Buyer after that 


cut it down, and ſell it when it is cut down for 


leſs than he paid, what Tithe ſhall then be paid ? 


Def. Then ſhall he that ſelleth them pay the 


Tithe for the Trees as a predial Tithe. 


Stud. J cannot ſee how that can be: For he 


neither hath the Trees that the .predial Tithe 
ſhould be paid for, if any ought to be paid ; nor 
he is not Poſſeſſor of the Ground where the Trees 
grow. And therefore if any predial Tithe ſhould 
be paid, it ſhould be paid either by the firſt Poſ- 
ſeſſor by Reaſon of the Words of the ſaid Conſtitu- 


tion provincial, which be, that the Tithe ſhall be 


paid by the Poſſeſſor of the Wood ; or by the laft 
Buyer, becauſe he hath the Trees that ſhould be 
tithed : And by the firſt Poſſeſſor the Tithe can- 


not be paid as a Predial; for he cut them not 
down, ne they were not cut down upon his Bar- 


gain; and by the laſt Buyer it cannot be paid 


neither as a predial Tithe, for the ſaid Conſti- 


tution ſaith, that the Poſſeſſor of the Woods 


ſaould be compelled to pay it. And therefore I 
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ſuppoſe that the Truth is, that in that Caſe ng 
Tithe ſhall be paid: For as to the laſt Seller, he 
ſhall pay no perſonal Tithe, for he gained no- 
thing, as it appeareth before; and no predial 
Tithe ſhall be paid, for it ſhould be againſt the 
faid Preſcription ; and alſo the cutting down is 
the Deſtruction of Trees, and not their Preſer- 
vation, as is ſaid before. | 
Doacr. Then takeſt thou the ſaid Conſtitution 
to be of ſmall Effect, as it ſeemeth. | 
Stud. I take it to be of this Effect; That of 
Wood above twenty Years it bindeth not, becauſe 
it is contrary to the Common Law, and to the 
faid Preſcription, that ſtandeth good in the Com- | 
mon Law: But of Wood under twenty Years, 
whereof Tithe hath been accuſtomed to be paid, the 
Conſtitution is not againſt the ſaid Preſcription, 
becauſe paying of Tithe under twenty Years is not 
prohibited, but ſuffered by the faid Statute. How- 
beit ſome ſay, that by the very Rigour of the Com- 
mon Law Tithes ſhould not be paid for Wood 
under thirty Years, no more than for above twen- 
ty Years, and that Prohibition in that Caſe lieth 
by the Common Law : Nevertheleſs, becauſe it 
hath been ſuffered to the contrary, and that in 
many Places Tithe hath been paid thereof, I paſs 
it over: But where Tithe hath not been paid of 
Wood under twenty Years, I think none ought 
to be paid at this Day in Law nor Conſcience, 
But admit that the ſaid Conſtitution taketh Effect 
for Payment of the Wood under twenty Years 2s 
of a predial Tithe, yet I cannot ſee how the 
Tithe thereof ſhould be paid by the Poſſeſſor of 
the Wood, if he fell them, but that it ſhould be 
paid rather by him that hath the Trees; for the 
Conſtitution is, that the Tithe ſhall be paid as 4 


real or predial Tithe, and that is their Part - 


though the ſaid Statute had never been made, as 
I have faid before. And furthermore, I would 


direct Order of Charity therein ſo perfectly as they 


might well know that great Variance and Suit 


were by Authority and Power againſt the Pre- 


do, and yet to do no more than hath been done 
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the ſame Trees, as it is of Corn. And. if a Man 
buy Corn upon the Ground the Buyer ſhall pay 
the Tithe, and not the Seller: And fo it would 
ſeem to be here. And what the Conſtitution 
meant, to decreee the contrary in Tithe Wood, 
| cannot tell, unleſs the Meaning were to induce 
the Owners to pay Tithes of great Trees when 
they fell them to their own Uſe; which methink- 
eth ſhould be very hard to ſtand with Reaſon, 


here (under Correction) move one thing, and 
that is this; That, as it ſeemeth, that they that 
were at the making of the ſaid Conſtitution, and 
knew the ſaid Preſcription, did not follow the 


might have done: For when they made the ſaid 
Conſtitution provincial directly againſt the ſaid 
Preſcription, they ſet Law againſt Cuſtom, and 
Power againſt Power, and in a Manner the Spi- 
ritualty againſt the Temporalty, whereby they 


would follow. And therefore if they had clearly 
ſeen that the ſaid Preſcription had been againſt 
Conſcience, they ſhould firſt have moved the 
King and his Council, and the Nobles of the 
Realm, to have aſſented to the Reformation of 
that Preſcription, and not to make a Law as it 


ſcription, and then to threat the People, and make 
them believe that they were allaccurſed that kept 
the faid Preſcription, or that maintained it. And 
it ſeemeth to ſtand hardly with Conſcience to re- 
port ſo many to ſtand accurſed for following of 
the ſaid Statute and of the ſaid Preſcription as there 


to bring them out of it. 
O 4 Doact᷑. 


| 
| 
| 
| 
4 
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Doc. Methinketh that it is not convenient that 


Laymen ſhould argue the Laws and the Decrces 
or Conftitutions of the Church; and therefore it 
were better for them to give Credence to ſpiri- 
tual Rulers that have Cure of their Souls, than 


to truſt to their own Opinions: And if they 


would do ſo, then ſuch Matters would much th 
more rather ceaſe than they will do by ſuch Rea- 
ſonings. 

Stud. In that that belongeth to the Articles of 
the Faith, I think the People be bound to believe 
the Church, for the Church gathered together in 
the Holy Ghoſt cannot err in ſuch things as be- 
long to the Catholick Faith: But where the Church 
maketh any Laws whereby the Goods or Poſſeſ- 
fions of the People may be bound, or by this Oc- 


caſion or that may be taken from them, there the 
People may lawfully reaſon whether the Laws 
bind them or not; for in ſuch Laws the Church 


may err and be deceived, and deceive other, either 
for Singularity, . or box Covertiſe, or ſome other 
Cauſe. And for that Conſideration it pertaineth 
moſt to them that be learned in the Law of the 
Realm to know ſuch Laws of the Church as treat 
of the ordering of Lands or Goods, and to ſee 
whether they may ſtand with the Laws of the 
Realm or not. And therefore it is neceſſary for 
them to know the Laws of the Church that treat 
of Diſmes, of Executors, of Teſtaments, of Le- 
gacies, Baſtardy, Matrimony, and divers other, 


wherein they be bound to know when the Law of 


the Church muſt be followed, and when the Law 
of the Realm: Whereof becauſc it is not our Pur- 
poſe to treat, I leave to ſpeak any more at this Time, 


and will reſort again to ſpeak of Tithes ; wherein 


ſome Men ſay that of Tin, Coal, and Lead, no 


Tithe ſhould be paid when they be ſold by the Owner 


of 
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of the Ground, becauſe it is Part of the Inheritance, 
and it is more rather a Deſtruction of the Inheri- 


tance than any Increaſe. And therefore they ſay, 


That if a Man take a Tinwork, and give the 
Lord the tenth Diſh, according to the Cuſtom, 


that the Lord ſhall pay no Tithe of that tentn 


Diſh, neither predial nor perſonal: But if the other 
that taketh the Work have Gains and Advan- 


tage by the Work, it ſeemeth that it were not a- 


gainſt Reaſon that he ſhould pay a perſonal Tithe 
of his Gains, the Charge deducted. . 
Doct. I pray thee ſhew me firſt what thou ta- 


keſt for a perſonal Tithe, and upon what Ground: 
perſonal Tithes be paid, as thou thinkeſt, ſo that 


one of us miſtake not another therein. 
Stud. Iwill with Good-will. And therefore thou 
ſhalt underſtand that, as I take it, perſonal Tithes 


be not paid for any Increaſe of the Ground, but 
for ſuch Profit as cometh by the Labour or In- 


duſtry of the Perſon, as by buying and ſelling, and 


ſuch other: And ſuch perſonal Tithes, as Ltake it, 


muſt be ordered after the Cuſtom, and the Church. 
hath not uſed to levy thoſe Tithes of Compulſion, 


but by Conſcience of the Parties. Nevertheleſs: 


Raymond ſaith, that it is good to pay perſonal 
Tithes, or with the Aſſent of the Parſon to di- 
{tribute them to poor Men, or elſe to pay a cer- 


| tain Portion for the whole. But as Innocent ſaith, 
where the Cuſtom is that they ſhould be paid, the 


People be bound to pay them as well as Predials; 


the Expences deduct. Howbeit in the Church of 
England they uſe to ſue for ſuch perſonal Tithes 
as well as for Predials: And: that is by Reafon of 
the Conſtitution provincial that was made by 


Robert Winchelſey, by the which it was ordained, 


that perſonal Tithes ſhould be paid of Crafts and 


Merchandiſe, and. of the Lucre of Buying and 
Os: Selling, 
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Selling, and in like wiſe of Carpenters, Smiths, 
Weavers, Maſons, and all other that work for 
Hire, that they ſhall pay Tithes of their Hire, ex- 
cept they will give any certain thing to the Uſe 
or the Light of the Church, if it ſo pleaſe the Par- 
fon. And in another Place the ſaid Archbiſhop 
faith, That of the Pawnage of Woods and ſuch 
other things, &:, and of Fiſhings, Trees, Bees, 
Doves, and of divers other things there remembred, 
and of Crafts, and of Buying and Selling, and of 
the Profits of divers other things there recited, e- 
very Man ſhould help fatisfy competently in the 
Church, to the which'they be bound to give it 
of Right, no Expences by the giving of the ſaid 
Tithes deducted or withholden, but only for the 
Payment of Tithes of Crafts, and of Buying and 
Selling. And by Reaſon of the ſaid Conſtitutions 
provincial, ſometimes Suits be taken in the Spi- 
ritual Court for perſonal Tithes, and therefore 
many Men do marvel becauſe Deductions many 
times muſt be referred to the Conſcience of the 
Parties, And they marvel alfo why a Law ſhould 
be made in this Realm for paying of perſonal 
Tithes, more than there is in other Countries, | 
And here T would gladly move thee farther in 
one thing concerning ſuch perſonal Tithes, to 
know thy Mind therein, and that is, If a Man 
give to another a Horſe, and he ſelleth that Horſe 
for a certain Sum, ſhall he pay any Tithe of that 
Sum? 5 FEY, 
Dae," What thinkeſt thou therein? TEC 
Stud. I think that he ſhall-pay no Tithe: For 
there, as I take it, the Profit cometh. not to him 
by his own Induftry, but by the Gift of another; 
and, as I take it, perſonal Tithes be not paid for 
every Profit or Advantage that cometh newly to 2 
Man, except it come by his own Induſtry a La- 
= | our, 
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bour, and fo it doth not here. And alſo if he 
ſhould pay Tithe of that he fold the Horſe for, he 
ſhould pay Tithe for the very whole Value of the 
thing: And, as I take it, the perfonal Tithes for 
Buying and Selling ſhall never be paid for the Va- 
ke of the thing, but for the clear Gains of the 
thing. And therefore I take the Caſes before re- 
hearſed, where a Man ſelleth his Land, or pulleth 
down a Houſe and ſelleth the Stuff, that he 
ſhould there pay no Tithe, that it is there to be un- 
derſtood, that he hath that Land or Houſe by Gift 
or by Diſcent : For if a Man buy Land, or buy 
Timber and Stuff of a Houſe, and ſell it for Gain, 
I ſuppoſe that he ſhould pay a perſonal Tithe for 
that Gain. And this Caſe is not like to a-Fee or 
Annuity granted for Counſel, where the whole 
Fee ſhall be tithed for the Charges deducted, or 
ſome certain Sum for it by Agreement: For there 
the whole Fee cometh for his Counſel, which is 
by his own Induſtry ; but in the other Caſe it is not 
ſo. And the ſame Reaſon as for the perſonal Tithe 
might be made of Trees, when they deſcend or 
be given to any Man, and he ſelleth them to ano- 
ther, that he ſhall pay no perſonal Tithe. 

Doc. Methinketh that if the Horſe amend in 
his keeping, and then he ſell the Horſe, that then 
the Tithe ſhall be paid of that that the Horſe hath: 
increaſed in Value after the Gift: And fo it may 
be of Trees, that he ſhall pay Tithe of that that the 
Trees may be amended after the Gift or Diſcent. 

Stud, Then the Tithe muft be the tenth Part of 
the Encreaſe, the Expences deducted: And then 
of Trees the Charges muſt alſo be deducted, for it 
is then a perſonal "Tithe; and there is no Tree 
that is ſo much worth as it hath hurt the Ground 
by the growing: Therefore there can no perſonal. 


Tithe be paid by the Owner of the Ground when 
he: 
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felleth them, though they have increaſed in his 
ime. Nevertheleſs I will ſpeak no farther of 
that Matter at this Time, but will ſhew thee, 
that if Tin, Lead, Coal, or Trees be ſold, that 
a mixt Tithe cannot grow thereby. For a mixt 
Tithe is properly of Calves, Lambs, Pigs, and 
ſuch other that come Part of the Ground that they 
be fed of, and part of the keeping, Induſtry and 
Overſight of the Owners, as it is ſaid before. 
But Tin, Lead and Coal are Part of the Ground 
and of the Freehold, and Trees grow of them- 
ſelves, and be alſo 0d to the Freehold, and 
will grow of themſelves. And alſo the mixt 
Tithe muſt be paid yearly at certain Times ap- 
pointed by the Law or by Cuſtom of the Country; 
but it may happen chat Tin, Lead, Coal, and 
Trees ſhall not be felled or taken in many Woes 
and fo it ſeemeth it cannot be any mixt Tithe, 
And theſe be ſome of the Reaſons, which they that 
would maintain that Statute and Preſcription to be 
good, make to prove their Intent, as they think. 
Doc. What think they, if a Man ſell the Lops 
of his Wood, whether any Tithe ought there to 
be paid? E 
Stud. They think all one Lak of the Trees and 
of the Lops 
Dae. 5 55 if he 1 to ſell the Lops once in 
fifteen or ſixteen Years, what hold hay then? 
Stud. That all is one. 
Doc. And what is the Reaſon why Tithe ought 
not to be paid there as well as for Wood under 
twenty Years? | 
Stud. For they ſay that the Lops are to be ta- 
ken of the ſame Condition as the Trees be, what 
Time ſoever they be felled; and that no Cuſtom 
will ſerve in that Caſe againſt the Statute, no more 


than it ſhould do of great Trees. 5 
5 D 44. . 
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Do#, And what hold they of the Bark of the 
Trees? 355 oo 
Stud. Therein I have not heard of their Opini- 
on, but it ſeemeth to be one Law with the Lops. 
Doct. I perceive well by that thou haſt ſaid be- 
fore, that thy Mind is, that if a whole Country 
preſcribe to be quit of Tithes of Trees, Corn, and 
Graſs, or of any other Tithes, that that Pre- 
ſcription is good, ſo that the ſpiritual Miniſters 
have ſufficient befide to live upon. Doſt thou 
mean ſo? | | 

Stud, Yea verily. 
Def. And then I would know thy Mind, if a- 
ny Man contrary to that Preſcription were ſued in 
the Spiritual Court for Corn and Graſs, or any 
other Tithes, whether a Prohibition ſhould lie 
in that Caſe as it did ,after thy Mind before the 
ſaid Statute, where * ow was ſued in the Spiri- 
tual Court for Tithe- Wood. 
Stud. I think nay. - | 
Doct. And why not there, as well as it did 
where a Man was ſued for the Tithe- Wood? 
Stud. For as I take it, there is great Diverſi- 
ty between the Caſes; and that for this Cauſe: 
There is a Maxime in the Law of England, that 
if any Suit be taken in the Spiritual Court where- 
by any Goods or Lands might be recovered, 
which after the Grounds of the Law of the Realm 
ought not to be ſued there, though percaſe the 
King's Court ſhall hold no Plea thereof, that yet 
a Prohibition ſhould lie: And after when it had 
continued long that no Tithes were paid of Wood, 
becauſe of the ſaid Prohibition, and that after by 
Proceſs of Time ſome Curates began to aſk Tithes 
of Wood, contrary to the Law, and contrary to 
the ſaid Preſcription, ſo that Variance began to 
ariſe between Curates and their Pariſhioners in 
that 


/ 
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that behalf; then for appeaſing the faid Variance 
the ſaid Statute was made, and that, as it ſeem- 
eth more at the calling on of the Spirituality than 
of the Temporalty: For the Statute doth not ex- 
preſly grant that the Prohibition in that Caſe of 
Tithe-W ood ſhould lie fo largely as ſome ſay it 
lay by the Law; howbeit it doth not reſtrain the 
Common Law therein, as it appeareth evidently 
by the Words of the Statute. And fo after ſome 
Men, it appeareth before the Statute, and alſo af- 
ter the Statute, (as I have touched before) that 

the Spiritual Court ought not in that Caſe to 

have made any Proceſs for Tithe-Wood: And 
therefore if they did, a Prohibition lay by the Com- 
mon Law. And like Law is if the Spiritual Court 
make Proceſs upon fuch Legacy as by the Law of 
the Realm is void. As if a Man bequeath to one 
another Man's Horſe, and the Spiritual Court 
- thereupon maketh Proceſs to execute that Lega- 
cy, there a Prohibition lieth: For it appeareth e- 
vidently in the Libel, if all the Truth appeareth 
in the Libel, that in the Law of the Realm the 
Legacy is vol to all Intents; and that he to 
whom the Legacy is made ſhall neither have the 
Horſe nor the Value of the Horſe. And in like 
wiſe if a Man fell his Land for one hundred 
Pounds, and he is ſued after in the Spiritual Court 
for Tithe of the. faid hundred Pounds, there a 
Prohibition ſhall lie; for it appeareth in that Caſe 
openly in the Libel that no Tithe ought to be 
paid, and that the Spiritual Law ought not in that 
Caſe to make any Proceſs whereby the Goods of 
him that ſold the Land might be taken from him 
againſt the Law of. the Realm. And upon this 
Ground it is, that if a Man were ſued in the Spi- 
ritual Court now ſith the Statute for a /fortuary, 
that a Prohibition ſhould lie, for it appeareth Fo 
. 2 
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the Libel, that fith the Statute there ought no 
Suit to be taken for Mortuaries: And the ſame 
Law is, if any Suit were taken in the Spiritual 
Court for a new Duty, that is of late taken in 
ſome Places upon Leaſes of Parſonages and Vicar- 
ages, Which 1s called a Dimiſſion noble, for it appear- 
eth evidently in the Libel, if any be made there- 
upon, that no ſuch Proceſs ought by the Law of 
the Realm to be made in that behalf. But in the 
caſe of Tithe-Corn or Graſs, or ſuch other things, 
wherein thou haſt deſired to know my Mind, 


there appeareth nothing in the Libel, but that the 


Suit thereof of Right appertaineth to the Spiritual 
Law, and ſo for any thing that appeareth the Par- 
ty may be holpen in the Spiritual Court by the 
Preſcription. And if the Caſe were fo put, that 
in the Spiritual Court they would not allow the 
faid Preſcription, yet I think no Prohibition ſhall 
lie. For though the Spiritual Judges in a Spiritu- 
al Matter deny the Parties of Juſtice, yet the king's 
Laws cannot reform that, but muſt remit it to 
their Conſcience. But if there were ſome Remed 

provided in that Caſe, it were well done: For ſome 
Men fay, that in the Spiritual Court they will ad- 
mit no Plea againſt Tithes. And alſo if a Com- 


poſition were made by Aſſent of the Patron, and 


alſo of the Ordinary, between a Parſon and one of 
his Pariſhioners, that the Parſon and his Succeſſors 
ſhould have for a certain Ground fo many Quar- 
ters of Corn for his Tithe yearly, and after, con- 
trary to. the Compoſition, the Parſon in the Spiri- 
tual Court afketh the Tithes as they fall; that in 
this Caſe no Prohibition ſhould lie; ne yet though 
the Caſe were farther put, that the Compoſition 
were pleaded in the Court, and were difallowed:: 
But all reſteth in the Conſcience of the Judge Spi- 
ritual, (as is ſaid before.) Howbeit becauſe ſome be 
of 
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of Opinion that a Prohibition ſhould lie in this 
laſt Caſe, therefore I will refer it to the Judgment 
of other: But in the Caſe of Preſcription, before 
rehearſed, I take it for*the-clearer Caſe, that no 
Prohibition ſhould lie, as J have ſaid before. And 
I beſeech our Lord, that this Matter, and ſuch other 

like thereto, may be ſo charitably looked upon, that 
there be not hereafter ſuch Divifions, ne ſuch Di- 
verſities of Opinions therein, as has been in time 
. paſt, whereby hath followed great Coſts and 
Charges to many Perſons in this Realm: And 
that hath moved me to ſpeak fo far in this Chapter, 
and in divers other Chapters in this prefent Book, 
as I have done: Not intending thereby to give Oc- 
eaſion to any Perfon to withhold his Tithes that 
of Right ought to be paid; ne to alter the Portion 
therein before accuſtomed; but that (as methink- 
eth) they ought to be claimed by the ſame Title 
as they ought to be paid, and by none other: And 
that it may alſo ſomewhat appear that the ſaid 
Statute of forty-five Edward 3. was well and law- 
fully made, and upon a good reaſonable Conſide- 
ration, and that the faid Preſcription is good alſo; 
fo that no Man was in any Danger of Excom- 
munication for the making of the ſaid Statute, 
nor yet is not for the obſerving thereof, ne yet of 
the {aid Preſcription, as it is noted by ſome Per- 
fons that there ſhould be. And thus I commit 
thee unto our Lord, who ever have both thee and. 
me in his bleſſed keeping everlaſtingly. Amen. 
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Baſfardp. 
Once certified any may take Benefit by that Cer- 
tificate, ch. 5. P. 127. 
Not pleadable after he is admitted Heir, 4 19. 


bp. 59. 5 
Bets. 

Shall pay Tithes, ch. 55. #: 22 
1Biſhop. 


May diſpoſe of Goods, and what not, 8 39. 
P. * | 
Boꝛrower. 


Shall anſwer for the Thing borrowed, and where : 


not, ch. 122 P. 241. 


—— 


Capacity. 
Scveral in taking Goods, ch. 39. P. 243. 


Caltic- 


AT, able of the Principal Matters, 


| Caltle-Gnard: 


Knights-Service, where not, ch. 8. J. 28. 


Certificate. 
Of Excommunication from the Pope i is not Good, 


cb. 36. p. 2 
Of the Biſhop is s the Trial of Baſtardy, . 
p. 128. 


Celler. 
Binds an Infant, ch. 46. . 275. 


Challenge. 
For Affinity is good, ch. 7. p. 26. 
Of thirty-f1x Jurors peremptorily may be, where 
not, ch. 8. P. 30. 


3 i Ct anterv. | 
Cannot examine a. Judgment at 1255 ch, 18. 


P. 54. 
Of what it holds Plea, ch. 16. and 5 from page 
47 to 54. 
Charged. 
The Maſter may be by = Servant's Act, ch. 4% 
P. 255- 
_- Church, 
Void, and in what Caſes, what not, ch. 26, 


P. 233. 
Collation. 
Muſt be before the Patron * ch. 36. 


P. 233, * 
Colours. 
Why they are, and to what purpoſe, ch. 53. 
295, 296. 
Command. 


5 A Ta ble of the Pri ncipal Matters, 


To do a Treſpaſs: is a \ Treſpaſs, where n not, ch. 9.5 
P. 33. 


Common Recovery. | | 
How had, and whom it bars, ch. 20. p. 74, 75. 


Condemned. 

One ought not to be without an Anſwer, ch. 3. 
p. 118. | 
Condition. | 

Not to alien void, where not, ch. 24. p. 70, 7Is 
ch. 29, P. 95. ch. 35. b. 230, 231. 

Contrary to à State void, but the Eſtate good, 
ch. 29. p. 94, 95. 

To avoid an Eſtate muſt be by Deed, ch. 8. p. 29. 

Who ſhall take Advantage of it, ch. 20. p. 62, 63. 

A Stranger ſhall not enter if broken, ch. 20. 
p. 176. 

He that enters is in his former Eſtate, ch. 2 3. 
p. 18 

Condition broke by the Donor, he ſhall not en- 

„ ch. 34. P. 2 
Broke by the Abbee the Houſe ſhall ſuffers 
ch. 34. p. 228. 

To give Alms is no Condition, ch. 34. Pp. 228. 

To Abbot, not to alien, is good, ch. 35. P. 229. 

To Tenant in Tail, not to alien, is good, ch. 35. 

. 

Not 2 Alien, to one who alieneth, to another, 
and he to him, this is no Breach of the Con- 
dition, ch. 35. Pp. 231. | 


Conſcience, 
Ruled by Law, & ubi contra, ch, 19. p. 56. 


Makes 


0 Te able of the Principal Matters, 


Makes Reſervations good, that are void in Law, 
and what they be, ch. 22. p. 182. 
What, and the different Uſe of dem, >, 15. 


P. 44. 

greet with the Statute 45 E. 3. or no, ch. 55. 
3 : | 

= - - Conſideration. 

me not good, <<, 24. P. 196. 


Conſtable. 
May hs an Eſtate f in Fee in his Office, ch. 42, 


p. 252. 
| Contract. 
F or Chamber and Board, an Action lieth, ch. 24. 
. 
Muſt be grounded and upon what, ch. 24. p. 190, 
Naked or nude, what TY are, ch. 24. p. 191, 


= In Executors, what, ch. 10. p. 145. 


Rs  Ceunſel, 
Againſt Law "yy be given, and | in * Caſes, 
5 - 0s Ju. 13 
May not be px 4 Caſes, ch. 6. p. 13 I. 
That is bad, is dangerous to be given, ch. 19. 
= 
Not allowed! in an Indictment, ubi contra, ch. 48. 


P. 280. 
Courteſp. = 
Nor of a 1 Selin i in one <<, 71 12 23 ch. 15, 
: 157. 


Not of a Uſe, ch. 22. þ. 184. 

May be of a Rent before it be payable, or of an 
Advowſon before the Church becomes void, 
ch. 22. p. 184. 

Courts. 


— 


A Table of the Principal Matters. 


Courts. 


Grounded by Cuſtom, and what not, ch. 7. p. 21. 


| Cuſtom, 


That no Man ſhall be impriſoned, ch. 7. p. 21. 
Againſt God's Law is void, ch. 6. p. 17. 
Of Gavelkind, quid, ch. 10. p. 36. ch. 20. p. 61. 
Of Burrough Engliſb, what and where, ch. 10. 
36. eh. 20. P. oh . 
Of London, to deviſe in Mortmain. ch. 10. p. 36. 
For the Wife to have Half for her Dower, ch. 10, 
1 
For Infant to make Feoffment, ch. 10. D 
For the Heir to have Goods, ch. 40. p. 247. 
Cannot break a poſitive Law, ch. 45. p. 266. 
Creates the Court of Common Pleas, ch. To 


KS 


- Damage-feſanf. 
What, ch. 9. þ. 140. | 


5 =” Damages, 


Not recoverable in \ a Fomeon, ch. 19. P. 39 
For Waſte done by a Stranger, what, and when 
be ſhall recover them, ch. 19. p. 60. 

Shall not be in Writ of Dower, ch. 13. 7. 152, Sc. 


P i Debk. 


A Table of the Principal Matters, 


Deb t. 


How payed by the Executor, and wha, ch. II. 
p. 146, Cc. 
Of the Predeceſſor, charge the Succeſſor, ch. q. 


. 
5 Againſt ; a Gaoler for. an Accompt or Eſcape, 


. 42. 5. 25 1. 
Of the Servant is not to "& levied upon the Ma- 


Fs ch. 47. b. "FA 
. Deed. 
Ought to be in ahi Grant of a Rent out of Ls, 
cb. 16. P. 164. 


Ought to be to grant divers Things, and what, 


0 ns 

Ht Dielivery. 

Of Goods, charges the Perſon to whom they are 

delivered, and how, ch. 38. p. 241, &c. 
Demand. 


Made by the Father of Rent, intitles the Son to 
a Re- entry, ch. 20. p. 5 63. 5 


Deodand, 


Forfeit and when not, ch. 3 P. 121, ch. 51, 
P. 291, 292. 


+ Devile, 


| 


A Table of the Principal Matters. 


Deviſe. 

Of Goods to a Son and Heir, having Iſſue a 
Baſtard and a Mulier, Quære who has the 
Right, ch. 25. p. 198. 

Of one Jointenant of his Moiety to his Compa- 
nion or others, is not good, ch, 6. p. 19. 
ch. 25. p. 201. 

Of one Outlawed, of his Goods, is void, ch. 6. 
1% eb. 25. p. 202. 

Of Lands was not at Common Lain. ch. 7. 


25. 
| of: Demeſne Land, not good, ch. 20. p. 63. 
M,uſt be perfected by the Aſſent of the Deviſee, 
and where not, ch. 33. P. 223. 
To his Son, a Baſtard ſhall not take, ch. 25, 
P. 200. 


| Diſagreement, 


Who may diſagree to an Eſtate, and who not, 
ch, 35. f. 223 224: 


Diſcent. 


Tolls an Entry, and where not, ch. 8. p. 29. 
Tolls not the Entry of an Infant, ch. 17. P. 51. 


Diſclaimer, 
By an Abbot in a Writ of Right, ch. 34. P. 228, 


Dilcontinuante. 


May be by an Abbot, ch. 8. p. 30. 
By the Tenant in Tail, binds the Heir, where 


not, ch. 31. Pp. 99. 


P 2 Diſleiſin. 


A Table of the Principal Matters, 


| Diſteiſin. 
Cannot be by the King, ch. 8. p. 3. 
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Diſtrels. 


How demanded and maintained, ch. 5. p. 16. 
Incident to all Services, ch. 9. p. 138. 
For Amercements in Leets, ch. 9. p. 138. 

Not for Amercement in Court-Baron, 139. 

For Rent muſt be during the Term, 139. 

Of what and whoſe Chattels, ch. 7. p. 25. 
Taken in the Night, and when not, ch, 9. 
130. 

For Heriots, and where not, ch. 9. p. 140. 
For Treſpaſs, how maintained, £9.27. p. 209, 

210. 

How to be demanded, ch. 27. p. 210. 

May be of the Beaſt of a Stranger, ch. 7. p. 25. 

Cannot be in a Church, ch. 36. p. 235. 
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1 Divorce. 

Deſtroys the Marriage, where not, ch. 6. p. 18, 
. 28 

| Dewer. 


Who mall have, and of what, ch. 7. p. 2%, 24. 
At what Age, ch. 7. p. 23, 24. 

Of Eſtate Tail determined, ch. 28. P. go, gr. 
How and when it ought to be a ch, 13. 
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1 p. 152, 153. 
What Damages hall be recovered, . 13. 5. 153. 
| 154. 


Defendant 


- 21" Miſh" VFA, 
M3 tft re «Rae 


A Table of the Principal Matters. 

| Defendant ought to l tout temps priſt. ch. 1 3. 
P. 155. | 

Of a Seiſin in Law, ch. 15. p. 157. 

Cannot be of a Uſe, ch. 22. p. 184. 


| Ecciefiaſtical Courts and Laws, cb. 25. 
p. 198, Sc. 320. | 

| Entry, 

| Juſtifiable, where not, ch. 16. p. 49. 


Equity, 
Lud, a how it limits the Law, ch. 16. Pp. 47. 


Erroz. 


Error communis facit jus, ch, 26. p. 86. 


Elcheat. 


Of Lands, when and for what, ch. 7. p. 22. 

By Attainder of the eldeſt Son, where not, ch. 8. 
3 A Wo 

Shall be in the Lord as the Eſtate of the Lordſhip 
is, and for no longer time, ch. 18. p. 169, 170. 


Eſcuage. 


Uncertain, is Knights Service, ch. 8. Pp. 28. 
Certain is Socage Tenure, ch. 8. P. 28. 


1 Eſtate. 


— 


4 Table of the Principal Matters... 


Eſtate. 


Granted to one for ever is but for — ch. 2.4, 
2 


Eſtoppel, 
By matter of Record is good, ch. 10 p. 39. 


Excommunication, 


Is a Diſability to fue, where not, ch. 6. p. 18. 

May be aſſoiled, where not, ch. 32. p. 221, 222. 

| Excommunicated Perfon may compel the Judge 
Spiritual to give him his Letters of Abſolution, 


where not, ch. 325 . 22 


Execution. 
May be. of Land in Ve, ch. 22. p. 184. 


Erecufo2s, 


Shall have all Goods and Cs. and where 
not, ch. 7. p. 23. ch. 9. P. 35. ch. 10. P. 142. 
ch. 24. p. 71. 

Shall have Corn ſown by Tenant in Dower, and 


where not, ch. 20. p. 63. 
Not reſponſible for the Teſtators Treſpaſſes, b. 10. 
p. 140, c. 
Are allowed funeral Expenſes firſt, ch. 10. p. 141. 


How they muſt pay Debts, ch. 10. p. 141. 
Muſt pay Debts upon ſimple Contract made by 


the * where not, ch. 10. p. 141. ch. 24. 


. Wm How 
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A Table of the Principal Matters. 
How and by what Law they began, 65. 
p. 142. 
Muſt not pay Bonds before the Day, ch. 10. 5. 145. 
An Heretick cannot have any, ch. 29. p. 213. 
Muſt pay Contracts before Legacies, ch. 11, 
. | 
we have the . of a Villein, where not, 
ch. 18. Pp. 1 
May refuſe a . where not, ch. 33. p. 225. 
Is chargeable de bonis proprits, where not, ch. 33. 


7. 225. 
ee 


Of Rent-Charge by the Purchaſe of Parcel of the 
Land out of which it iſſues, ch. 16. p. 160, Cc. 

Of a Rent-Charge what, and what not, ch. 17. 

p. 166. : 

Of a Rent-Charge, is as Recovery of the ſame 

Land out of which! it doth iſſue, ch. 17. p. 167, 
1 | 


Felon and Felony, 


Felony to rob, what not, ch. 8. p. 30 
who - to kill one condemned, where not, ch. 4r. 
ee. 

F 1815 ont forfeit Land and Goods, where not, 
cb. 41. p. 248. 

Not Felony to kill an outlawed Man in the ap- 
prehending ef him if he reſiſt, ch. 41. p. 249. 

Felony in a _— for wilfu] Eſcape, ch. 42. 

$54 

Felony to kill one in taking him by Capias, if 

it be without Authority, ch. 41. p. 249. 


P 4 Finding 


A Table of the Prineifal Aoatters. 


Finding ef Goods, | 
Does not alter the Property of ow, . 38. 
. 2. ch. $I, p. 292. 


Feine. 


Ts due to the King upon the Confeſſion of the 
Action, where not, ch. 7. P. 134. 


Fines, | 
Are to decide Strife, ch. 22. p. 183. 


Fozfeifure, 


Of Lands and Goods for Felony, where not, 
ch. 41. P. 248. 

Of Goods is by ſuing out the Exigent, ch. g. 

22. 

Of Effate for Life by granting it to another in 
Fee, except in Reverſion or Remainder, ch. 20. 
P. 63. 

Of Tenant in Tail after Poffibility when to one 

in Fee or otherwiſe, ch. 1. p. 111, Cc. 

Of all one's Goods by Outlawry, ch. 3. 117. 

Of Waifs and where not, ch. 3. p. 121. 

Of Deodands, where not, ch. 3. p 121. ch. 11. 

91. 

Of Strays and what not, ch. 3. p. 121. 

Of the Goods of an Heretick convict, and abju- 

ted, and how, ch. 29. p. 213 

Of the Goods of an Heretick, , FM not, ch. 29, 

213. 
Ot one's Lands to ſtand mute, and what not, 


1. dt: 248. | 
; * Of 


- 


A Table of the Printifal Matters: 


Of Goods may be without the Default of the 
Party, where not, ch. 51. p. 291, 292. 


Foꝛmedon. 
In Formedon he muſt make his Title from him 
that was laſt ſeiſed, or elſe the Writ abates, 
ä 
The Plaintiff ſhall not recover Damages in 15 


ch. 19. P. 59. 
FJrechold. 


Paſs not without Livery, 65. 7. 8 2 
Cannot be defeated without a Deed if it be by 
Condition of Re-entry, ch. 8. p. 29. 


 Gagler, | 
| er a wilful * is Felony, ch. 42. 
2. BY Zo 


3 G1ounds, 


Always fail in ſome Particulars, ch. 12. p. 15 1. 


Gods. 


Found, the Finder ſhall have them, where ow 
ch. 38. p. 242. ch. 5 1. p. 291, 292. 

Shall be charged upon the A. if he loſe them, 

and where not, ch. 38. p. 242. 

Got by one's Office may be diſpoſed, although he 
cannot diſpoſe of other Goods, ch. 39. P. 242, 


Of ſpiri tual Men or temporal, ch. 39. P. 245. 
FS. What 


A Table of the Principal Matters. 
What = may ſolely diſpoſe of, what not, ch. 39. 


Pp. 24 
Goods 3 by the Owner, the Property -re- 
maineth in him that owns them notwithſtand- 
ing, ch. 51. p. 292. 
In one's keeping Mall be anſwered for if they periſh, 
where not, ch. 38. p. 241. | 


G2anf, 


Cannot be but to one that is Party to the Deed, 
ch. 20. p. 175. 

Of Rent muſt be by Deed, ch. 16. p. 162. 

Cannot be of a Right of Action, ch. 8. p. 2 

Of a Manor, the Advowſon or Villein = 
dant do not paſs without this Word Perti- 
nentiis, ch. 20. p. 62. 

Of an Advowſon or Villein in the King's. Caſe 

muſt be by expreſs Words, ch. 20. Pp. 62. 


G2ounds of the Law. 
What, and how many, ch. 4. p. 13. ch. F. p. 14. 
ch. 6. p. 17. ch. 7. p. 20. ch. 8. p. 27. ch. I 
P. 35. ch. II. p. 37. 


Pawks; 
Foes r to the Owner of the Soil, ch. 5. b. 17. 


Peir. 
Who dl be at Common Law, ch. 7. p. 22, 23. 


Cannot 


A Table of the Priucital Matters. 
Cannot be of a right Line Aſcendant, ch. 7. Pp. 22. 
Or ſecond Son ſhall ouſt the Uncle. where not, 

ei 7; $2 3. 

Shall recover Damages in a Mhortdanceftor from 
the Death of his Father, ch. 12, p. 15 1. 
Shall not bave Chattels real or perſonal by De- 
ſcent, but the Executor or Adminiſtrator, 5 12. 

P. 151. 

Heir ſhall have 1 Wardſhip that fell in the 

Life of his Father, yet it is a Chattel, ch. 12. 
P. 150. 
| Who ſhall be Gd Heir if a Man have a Baſtard 


and Mulier, and deviſe Goods to his Son and 


Heir, ch. 25. p. 198. 

In the Spiritual and Common Law Cs all one, 
ch. 25. Pp. 200. 

Shall have the Goods by Cuſtom, ch. 40. p. 247. 

Not chargeable with he Debts of his Anceſtor. 
without Aſſets from the ſame Anceſtor, ch. 49. 
p. 285, 286. 


Mereticks. 
Cannot make e ch. 29. p. 213. 


— 


Polt 02 Hoſteſs. 


Chargeable with the Act of his Servant, where 
not, ch. 42. p. 250, 256. Ts 


Pusband, 


Shall have all the Chattels of his Wife, and where 
not, e 7. p. 23. . 9. Þ. 36 

May ſell his Wife's Chattels real, ch. 7. 5. 2.” 

Husband and Wife have no Moietics ch. 20. 


P. 63. eh. 24. P. 71. 


Ignozancc. | 


"0 8 
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A Table of the Principal Matters. 


Jgnozance. 


Jenorantia Fai excuſat, ſed non Legis, ch. 26. 
p. 84. ch. 31. p. 218, ch. 46. Pp. 271. ch. 47. 

277. 

Excuſes a Diſtreſs, and a not, ch. 47. p. 278, 

Of a Statute excuſeth from the Penalty, and 

Where not, ch. 46. p. 272, c. 


J mpꝛiſonment. 


Allowed at Common Law, and where not, 45 *; 


$21. 
| Inconvenienee, 


5 not allowable 1 in Law, ch..50. p. 288. 5 
| Indictment, : 


And Appeal, the Difference, ch. 48. Pp. 282. 
Of Felony done in one place, the Felony being 
done in another place of the ſame County, good, 


<h. 54. P. 303. 
The Party muſt plead the general lllue, and where 


not, ch. 48. p. 280. 
| Of F cond no Counſel is to be allowed, ch 48. 282. 


Inkant. 


May make a Feoffment, where not, ch. 10. 


P. 36. 
His Entry is not tolled by Deſcent; th. 17, 


P. SI. 


His i is not void but voidable, ch. 21. 
9:66, 67. May 


4 Table of the Princigal Matters. 


May ſell before the Age of 21, where not, ch. 28. 
211. 

His: Gift or Leaſe. good, where nots. ch. 28. 
„21. | 

May be Executor, a 23. . 217. 

Puniſhable upon a penal Statute, where not, ch. 46. 


. 


Pp. 274. | DE 
Bound by Cefler, ch. 46. p. 275. 


Bound by the Statute of Fore-judging, ch. 46; 
8 „ 
Puniſhable by Eſcape, ch. 46. p. 275. 
Intent. 


In Felony or Murder is not puniſhable, ch. 41. 
P. 248. 
Intent — the Party ſhalt be obferved, and where” 
„ 
-M puniſhable i in Treaſon, ch. 41. p. 248. 
Of i the. Makers of a Statute how known, <, AY 


P. of I 273. 
Intereſt. 


One may convey to another, eb. 44. Pp. 263. 


Jointenant. 


If one take all the Profits, the other hath no Ro 
medy, ch. 19. P. 58. 

If one deviſe his Part to a Stranger, and makes 
the other Jointenant his Executor, the Devilſe 

is void, ch. 25. P. 20. 


Jointure. 
Made by the Anceſtor in Tail, the Feme ſuffers 


a Recovery, and vouches the Heir, it is a Bar, 


ch. 31. P. 98, 99. I0 a 
Kalle, 


A Table of the Principal Matters. 


„ Laws, 
Are of four kinds, Introd. p. 2. 


Eternal What, ch. I. p. 3. 


Eternal are the Fountain of all . * I, p. 3: 


Eternal may be known three ways, ch. 1. p. 4 


Of Reaſon or Nature, what and what not, 0. I, 
P. 4. Cb. 2. p. 5. 


Of God, what and why ſo called, . 4. 


ch. 3. p. 8. 
Of Man, what and why ſo called, ch. 1. p. 4. 
ch. 4. p. II. 
Of Nature, how preferred before the Law of God, 


. 8. 


Of Reaſon mult be obſerved by all, ch. 2. p. 5. 
Of Reaſon and. what it demands, ch. 2. p. 7. 


ch. 4. P. 11. 

That are againſt the * of Reaſon, or Nature, 
are void, ch. 2. p. 6. ch. 19. p. 57. 

Of Reaon differs from. Gad's Law, and how, 


10. 


Of Reaſon allows not all Things in common, 
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Of God, neceſſary and how far, ch. 3. P. 6, 


Of Men, two Things are neceſſary. ch 4. p. Ir, 
Of Men, have. ſeveral Grounds, what they arc, 
6B. 4. P. 13 
Law of Reaſon | is of two forts, ch. 5. P. 14. 
Common, what is faid and what not, ch. 7 
1 8 . 
Common is taken three ways, ch. 2. p. 1162 
That make a Church void, what, ch. 36. p. 232. 
Of the Church ſhall bind the People, where not, 


ch. 55. P. 320. 
5 Lefſee, 


A Table of the Principal Matters. | | 


Leſſee. 


For Life or Years hath an Eſtate i in "this Trees, 
rn 

Pur auter vie makes a Leaſe for Years, reſerving 
Rent, the Rent is Arrear, Leſſee for Life dits, | 

Leſſor cannot diſtrain for the Rent Arrear, 


ch. q. p. 138, &c, 


Leet. 
Shalf diſtrain for Amercements, ch. 9. p. 138. 


Legacy, 


Who may refuſe and who not, ch. 33. P. 223. 
Not perfect before Acceptance, ch, 34 — 


Lent. 


Things ſhall be ſatisfied by the Borrower, where 
not, ch. 38. p. 240, 241. | 


Lies. 


Are of three ſorts, and what they are, ch. 5% 
P. — 


Livery. : 
What ſhall paſs by it, and what not, ch. 7. 


Of Land in View in another County good, and 
where not, ch, 33. Pp. 188. | 
Lord; 


oy 4 Table of the Principal Matters, 


Load. 


Shall have the ſame Eſtate in the Land eſcheated 
that he hath in the Seigniory, ch. 18. p. 169. 

Lord ſhall be charged by the Act of his Bailiff, 
and where 0 ch. 42. 2 257) _ 12 


tas 


1 


Paintenante. 
Is puniſhed by treble Damages, ch. 22. p. 184. 


Parket. 


ai 
the Market, where not, ch. 47. P. 277. 


Marriage. | 


| Continues after Divorce, and to what Purpoſe 
and to what not, ch. 6. p. 18, 19. 
s a Gift in Law of the Win! Goods, ch. 43- 
00. 
Matter. 
Is chargeable. by the Act of his Servant, and 
where not, ch. 42. p. 255, Er. 
Shall not 6 for the —— s beating of on, 
ch. 42. p. 25 
Shall anſwer rs Money borrowed by his Servant, 
and where not. ch. 42. p. 255. 
His Goods are not attachable for the Servant's 
Debt, <>. 42. P. 258. ch. 47. p. 278. 
Shall anſwer for the Debt of his Servant, 2. 
b. 253» 


Cannot 


A Table of the Principal Matters. 


Cannot retain another Man's Servant upon pain 
1 of e ch. 47- * 277. 


Paximes. 


What, and from whence they come, ch. 7. p. 20. 
„ 
Their . in the Law, ch. 8. p. 27, 28. 


| Peſne, 


Liable to Aſſiae for Rent n where not. | 
ch. 30. Pp. 97. 


Poztdanceſtoz. | 


Lieth for the ſecond Son after the Death of the 
eldeſt, and ſhall recover Damages from the 
Death of his Father, ch. 12. p. 151. | 


| Poꝛtmain. | 


Is by Feoffment to the Uſe of the Clergy, ch. 22. 
p. 184. 

What, . from whence derived, ch. 35. p. 230, 
2Tk, | 


Non⸗abilitp. 1 
Of a Parſon is tried by the Chilly, <, 36. 
. 


Of the temporal Law the Judges ſpiritual muſt 
take for to give their Judgment aright, ch. 25. 


200. 
5 0 


A Ti able of the Principal Matters, 


Of the ſpiritual Law the Judges temporal muſt 
take to give their Judgment aright, ch. 25, 
p. 200. 

Muſt be given to the Patron of the Avoidance of 

a2 Church, and where not, ch. JT. p. 218. 

Muſt be given by the Biſhop only, ch. 31. p. 218. 

Muſt be given to the Lord upon an Alienation in 
reſpect of Avowry, ch. 42. p. 257, 258. 

All muſt take Notice of a Statute at their Peril, 
eh. 40. p. 275. 

Muſt be taken of things at one's Peril, and where 
_. ch. 47. P. 310, * | 


* * * 


Obligation. 


Diſcharged, how and by what means, ch. 12. 
8 
Made beyond the Seas not triable at Common 
Law, 26, 2. . 310-" 
Obligation that he ſhall do no Waſte is not for- 
feited by Waſte done by a Stranger, ch. 4. 
12 
Te = the Houſe as good as he found it, he 
muſt repair it if beat down by Tempeſt or 
other Accident, ch. 4. Pp. 124. 
Muſt be ſued for, one cannot diſtrain for it as for 
Rent, ch. 8. P. 1 
Jo repair ſo often as need ſhall require, he muſt 
do it without Notice given, ch. 47. p. 278. 


DODtlicer. 


Shall anſwer for the Offence of his Deputy or 
Under-Officer, ch. 42. p. 251. 
| | D2dnary- 


A Table of the Principal Matters. 


D2dinary. - | 
Shall have the Goods of an Inteftate, ch. q. 


E 

Is ſubject to pay the Debts of the Teſtator, where 
not, ch. 11. p. 140. 

May have his Power of Examination of Execu- 
tors taken from him by the King, ch. 28, 

2124. 

Mal examine the Ability of all Perſons preſented 
to any Promotion, ch. 36. p. 236, 237. 

May ae Adminiſtration of him that dies 1 in- 
teſtate, ch. 40. P. 246. 


| Outlawꝛy 
See Utlawry. 


Parliament. 


Is the ancienteſt and hig eſt of all Courts of the 
Kingdom, ch. 26. p. 80. 


Pakron. 


Preſenting before the 3 by As it 
is good, ch. 36. p. 23 

Divers of one Church, —_ how they ſhall pre- 

- ſent, W 30. þ. 214, Se. 

Not agreeing to preſent, the Ordinary may, ch. 30. 
p. 215. 


rnour. 


Of the profits liable to Actions, and how, 65 2%. 
F. 18H 104. 
Petty 


A Table of the Princip Matters, 


Petty Larceny, 


: Wat, ch. 8. 5. 30. | 
Pirates. 


Muſt be ſcoured by the King, ch. $1. . 93 


Pleading. 
In an — the manner of it, th. 54. P. 30 


Poſſeſſion, | 
Of Land is the Freehold, ch. 22. p. 181, 
Wound. 
Overt, guid, ch. 27. p. 210. 
Pꝛemunire. 
Lieth, where not, ch. 32. Pp. 221, 222. 
Pꝛeſcription. 
In Land maketh no Right, ch. 8. 5 - 


Of what time it muſt be, ch. 8. p. 2 
Againſt a Statute is void, ch. 26. p. 86. 


Of a Country for non decimands is good, where 


not, ch. 55. p. 312. 
De non decimando is void, ch. 55. P. 312, S. 


Pneſentment. 


To a Church, and the manner, ch. 26. p. 207. 


Is temporal and ſhall deſcend, ch. 26. p. 207. 


By divers Patrons how it ſhall be, ch. 30. 
Muſt 


P. 215, &c, 


( 
A 


_ 4 


A Table of the Principal Matters. 
Muſt be within ſix Months, where not, ch. 30. 
P. 216. ch. 31. P. 217, 218. th. 36. p. 232, 233. 
Ordered by the Ordinary, where not, ch. 30. p. 216. 
Shall be by the King if the youngeſt Coparcener 
be his Ward, ch. 30. p. 216. 
Of the King is good at any time, ch. 36. p. 233, 
235. : 1 
May be by the Patron after Lapſe devolved to the 
Metropolitan, if the Church be void, ch. 36. 
„ | | 
Muſt be to the Metropolitan if it devolve to him, 
and not the Ordinary, ch. 36. P. 234. 


P2ohivifton, 


Of Waſte againſt whom it lay at the Common 
Law, and whom not, ch. 1. p. 111, | 

In the King's Court where it lieth, and where 
not, ch. 24. p. 198. | 

Lieth for Wood of the Age of twenty Years, and 

where not, ch. 55. p. 305, 306. 

Lay before the Statute of 45 E. 3. for Trees of 
twenty Years Growth, ch. 55. P. 395, 300. 


Pꝛomile. 


Nude e or Naked, quid, ch. 24. Pp. 190. 
Are of divers ſorts, ch. 24. Pp. 191. 
That will maintain an Action, and what not, 


i, T92, 


Peopertv. 
One cannot have in ſome things, and what they 
PP 
Property altered by Sale in Market Overt, and 


where not, ch. 25. P. 73. ch. 47. P. 277. 
ch. 3. P. 121, 
| | I That 


* 4 PREY n 
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That a Villein hath in his Goods, and g not, 


ch. 43. P. 259, Cc. 
my remains in him that waves his own Goods, 


$2, P. 292. 
of ng found remains in the Loſer, ch. 5 


P. 269. ch. 51. P. 292. 


8 _ 


| Nuare impedit. 


| Lieth againſt one that is out of the Realm, where 
not, ch. 36. P. 235. 


What it is, and how diſtinguiſhed, ch. 14. Pp. 42. 
Hath two Parts, the I and lower Part, ch. 14. 
7. „ 
Receipt. 


| of the Donor ſhall be if Tenant after Poſſibility 
make Default . . 112. 


8 


By Tenant in Tail to pay Debts is not 200d in 
. Conſcience, ch. 29. . 8 . | 

By Tenant in Tail to make his Wife us 
is not good in Conſcience, ch. 28. p. 90, &c, 
Of a Rent Charge is the ſame as of Land, ch. 30. 
96. 


By a Wife Tenant in Tail is within the Statute 


of 11 H. 7. ch. 20. and bars the Heir, and where 
Not, ch. 31. p. 98, Ec. 


' Refuſal, 


Of an Eſtate is good, and to what Purpoſes and 
what not, ch. 33. P. 223, 225 $25, | 
Of 


A Table of the Principal Matters. 
Of a Leafe may be by the Executors and where 
not, ch, 33. , 225. 


Of the Abbot to take the Profits deſtroys the 
Gift, ſed quere, ch. 33. P. 226. 


Releaſe, 


By one that hath no Right ſhall bar, and where 
1 ch. 8. p. 29. 

Releaſor or Confirmor muſt have an Eſtate in the 
Land when it is made, ch. 8. p. 31. 


Relief. 


Ts not certain by the Common Law, ch. 7.x. 24. 
Is made certain by Statute ch. 7. p. 24. 
Is payable by the Heir F emale, ch. 7. p. 24. 


| Religious. 
perſon may diſpoſe of his Goods before he be pro- 

feſs' d, ch. 40. p. 245. 
Remainder, 


May Veſt without an Aﬀent where it is, ch. 33. 
P. 223. 

Muſt begin with the particular Eſtate, and where 

not, ch. 20. p. 175. 


Remitter. 


Quid, and at one's own Will whether to be ſo or 
not, ch. 9. P. 34. 


Rent and Rent⸗charge. 


Between a Rent and Annuity there is a great Di- 
verſity, ch. 30. Pp. 97. 


Goes 


A Table of the Principal Matters. 
Goes out of the Land, Annuity doth not, but. 
charge the Perſon only, ch. 30. p. 97. 
Is extinguiſhed by the Purchaſe of Parcel of the 
Land out of which, ch. 16. p. 160, Sc. 
Is againſt common Right, 5. 16. 5. 163. 
Shall be apportioned in ſome Caſes, and — hl not, 
5. 103 
Extinguiſhed, and where not, ch. 17. p. 166. 
Extinct by the Recovery of Parcel of the Land, 
. 5. 3 
Not extinct in Conſcience although it be in Law, 
rie | 
Payable to B. is no Rent, ch. 21. p. 177. 


Reſervation, 


Of a Rent muſt be by Deed, where nor, ch. 9. 
Pp. 138. 

Oft the Profits is void, ch. 22. p. 181, 

Of the Profits good in Conſcience, ch. 22. p. 18 1. 


Reffozin g. 


Of a Felon, he ſhall have his Goods, guære, ch. 4 5. 
P. 266. | 


© Return, 
Made by the Bailiff that is falſe is puniſhable, 
ch. 42. P. 251. 

3 Revocation, 


Of a win may be after one is entered into Reli- 
gion, quere, ch. 45. P. 268. 


Right. 


of Adton « cannot be _ over, ch. 8, þ. _ 
2 Wirit 


A Table of the Principal Matters. 


Writ of Right could not be had at Common Law 
without Fine and Suit to the King in CORR 
ch. 8. # 31. 

Of the Dilſeizor is good againſt wines and whom 


not, ch. 9. p. 33. 


; | Robbery, 
Wis, ch. 8. p. 30. 


6— 


Sanctuary. 


The Biſhop's Palace may be, and where not, 
quere, ch. 45. p 269. 


Scire factas, 
Muſt be within the Year, where not, ch. 8. p. 31. 


Servant, 


Keeping his Maſter's Fire negligentiy, ſo that 
the Neighbour's Houſe is burnt, an Action 

_  Heth, ©: 42. Þ. 256. 

Rees Money for his Maſter, it binds not his 
Maſter unleſs it comes to his Uſe, ch. 42. p. 257. 

Muſt not be retained by another _ ch. 47. 


P. 27 F 
Sheriff. 


Shall M charged for the Offence of his Bailiff, 
where not, ch. 42. p. 293. | 
Shall have Fee for his Office, where not, ch. 18 
2. 25% 
Dinderelts, 


Duid, ch. 1 3. Pp. 40. 
How let, ch. 13. p. 41. . | 
Q 2. - " Stamas 


4 7. able of . the Princi pal. Matters. 


- Statutes, 


Made againſt God's Law are void, 4 6. p. 17. 
Statutes IC Contracts are void, ob. 21. 
66, 

1 enetal how conſtrued, eh, 20. p. 64. ch. 27. 
p. 67. ch. 28. p. 9 

Of 14 E. 3. be cb. 16. 

P. 49, 50, 51. 

De Donis expounded by Equity, ch. 28. p. 90, 97. 

Penal muſt not be expounded by Equity, ch, 1, 
p. IT 

| Nialt be taken according the Intent of the Ma- 
kers of them, ch. 46. p. 272, 273. 

Binds thoſe that know not of it, and where not. 
. yp. 7, 

Binds Infants, and where not, ch. 46, p. 274 275. 

De Donis why made at firſt, ch. 26. p. 78. 

4 H. 4. 22. expounded, ch. 18. p. 54. 

7 H. 8. 4. expounded, ch. 26. p. 82, 90. 

11 H. 7. 20. expounded, ch. 31. p. 98. 

Binds before Proclamations made, ch. 46. p. 272. 

Of Maſtm. 2. ch. 11. expounded, ch. 42. p. 25 1. 

1 E. 3. 1. expounded, ch. 42. p. 25 1. 

Of falſe Returns, ch. 42. p. 251. 

25 E. 3. 21. expounded. ch. 42. p. 25 J. 

NMeſim. 1 ch. 15. expounded, ch. 42. p. 252; 

27 E. 3. 19. expounded, ch. 42. P. 252. 

14 E. 3. 8. expounded, ch. 42. p. 25 2. 

23 H. 6. 10. expounded, ch, 42. p. 25 3. 

2 H. 6. 14. expounded, ch. 42. p. 25 3. 

Maſim. 2. ch. 41. expounded, ch. 43. p. 254. 

me 2.& 24 H. 6. ch, x. of Purveyors ch. 42, 


254. 
Acad payable by the Gaoler, ch. 42. p. 2 54. 
19 E. 


7 K. 2. b. expounded, ch. 46. p. 273. 


A Table of the Princital Matters. 
19 H. 7. of Villeins expounded, ch. 43. p. 260. 
4 H. 7. 20. expounded, ch. 16. p. 162. 

Of 45 E. 3. for Tithes, ſtands with Cenſcience, 
where not, ch. 55, p. 305. 


Strays. 


Are forfeited, where not, ch. 3. p. 121, 
Muſt be proclaimed, ch. 5 1. p. 291. 


Subrœna. 
Muſt be directed to the Party Plaintiff or his At- 


torney, ch. 17. þ. 52. 
Lieth againſt the Feoffees to a Uſe for taking the 
Profits to the Owner's Ufe, where not, ch. 7. 


N 132. + 

Duccelſo2, 

= * chargeable with the Debt of his Predeceſſor, 
where not, ch. 9. p. 33. 

Summons, 6 


May be at the Church, where not, cb. 36. N 74. 
Upon another's Land good Summons, and 


where not, ch. 47. p. 279. 


8 MY — — tl. 
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Tenant in Tail. 


After Poſſibility is not puniſhable for Waſte, ch. I. 
Wo 

After Poſſibility forfeits his Eftate if he alien in 
Fee, ch. 1, p. 114. 


After Poſlibility, guid, ch. 1. p. 114. 
"On 7 With 


A Table of the Principal Matters. 
With Condition not to alien is good, where __ 
ch. 35. p. 230, 231. | : 


Time. | 


When the fix Months ſhall begin for the avoid- 
ing of a . when not, ch. 31. P. 218, 


4 Tithes. 


May be e by the Parſon, where not, ch. 29. 
p. 214. 
Are not due of Trees of twenty Years growth, 
| .- ch, 55 Pp. 305, 318. 
Due, by what Law, ch. 55. p. 310. 
When they firſt began, and by whom they were 
firſt granted, ch. 55. P. 306, co. 
Not payable in a Country is good by Preſcription, 
when not, ch. 55. P. 309, 312. 
Decime, is not always the tenth Part, ch. 55. 
wn 311. 
re of three 5 ch. 55. P. 31 3. 
Predial, quid, 313. 
Are not payable twice of one and the ſame Thing, 
in one Year, ch. 55. þ. = 316. 


c- 
. 
* 


1 Mixt, guid, ch. 5 5. p. 3 


Of Trees and of Glas, * diverſity, « 55. 
P. 314. 

Not due of Trees, and where is, ch. 5 5. p. 314. 

Not due of Wood, and where it is, ch. 55. P. 310, 
a 

Perſonal, quid, ch. 55. p. 317, 321. 

Are payable by the Buyer, not by the Seller, ch. 5 5. 

P. 318. 

Are not due of Coal or Tin, cb, 8. þ. 320. 
Are due of Handicrafts, and Bees, and Servants 
Wages, where not, ch. 55. p. 321, 322. 
Due of Milk, and what, ch. 25. p. 202. 
3 HH | 8 os Are 
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Are not due of Gifts, although they be after 


fold, eh, 58. Þ. 322, 32%. 
Perſonal are due of a Man's Induſtry and Labour, 


ch. 55. P. 321 
Are not due of . ch. 55. P. 324. 


Are not due of the 8 of Trees, ch. 5 5. P. 325. 


Traitoz. 


May diſpoſe of his Goods after the Treaſon com- 
mitted, 2. 45. 5. 207+ 


Treſpaſs, 


Is always done by force, ch. 54. þ. 304. 
Is included in every Felony, but every Treſpaſs 
is not F ny; ch. 54. P. 304. 


Trial. 


Of the Ability of the Perſon to be preſented to a 
Benefice, and by e ch. 26. p. 207. ch. 36. 
5 

An Limes, and an We differ, ch. 48. 
7M 5 


See Uſe. 8 


—gy— 


Uillain. 


Hath abſolute Property in his Goods, where not, 

ch. 43. Pp. 259. 

His Perquiſites, or his Goods which the ond 
ſeiſes, he ſhall have Fee in them, ch. 18. p. 170. 

Parchafes Land, the Executor ſeizes the Land, he 
ſhall have Fee, where not, ch. 18. p. 170. 


Q 4 His. 


A Table of the Principal Matters. 
His 5 ſeized in part, is good for all, ch. EY 
"268. -.” 
Villains obligation may be ſeized, and how ſued, 
ch. 43. p. 260. 
| Having Goods in Uſe, they not ſeizable by the 
Lord, ch. 43. p. 260, 261. 
His Goods, as Executor, not ſeizable, 261, 
May be made a Prieſt, 261. 
May deviſe his Goods, where not, 261, ; 
Enters into Religion, what Remedy hath the 
Lord of the — 261. 


Ules. 


Ules,. what was the Common Law, and what In- 
tereſt the Feoffees had, and what not, ch. 7. 
2. - 

Shall enure to the Feoffor, where not, ch. 21, 
p. 178. 

Cannot be raiſed without a good Confideration, 

cb. ar. p. 179. 

May be upon an Uſe, when not, 4 21. Pp. 179. 

What and how they firſt did begin to come in 
Uſe, ch. 22. p. 181, Cc. 

Shall remain to the Feoffor againſt his own Feoff- 


-= ment, Fine or — had againſt him, 


>, 22. p. 183. 
May be granted over to a Stranger, and when 
not, ch. 22. p. 185. ch. 23. p. 186, &c. 
ay commence by Bargain or other Recompence, 
. p. 185. 45. 23. þ. 187, Sc. 
May be raiſed by Livery and Seiſin by the Tranſ- 
mutation of Poſſeſſion, ch. 22. p. 186. ch. 23. 
188. 
. de raiſed by a nude or bare Grant without 
| ties, ch. 23. P. 188, oa 


Deter- 


4 Table of the Principal Matters, 


Determines always when the Eſtate upon which 
it depends, determines, ch. 23. p. 189. 


— 


Utlawz2y, 


Is a Forfeiture of all one's Goods, but not of 
Lands, 79. 3.9. 118. © © 

The Order or Form of ſuing it out, ch. 3. p. 177, 
118. 

Outlawed Man cannot demiſe any Goods, ch. 25. 

„ 
Muſt not be killed by any Stranger whatever, 
ch. 45. P. 266. 


Maik. 
Is forfeited, where not, ch. 3. p. 121. 


_Uary, 

Shall go to the Heir, where not, ch. 12. p. I 50. 
Shall be of Ce/tuy que uſe, and ſhall pay his 
Relief, where not, ch. 22. p. 184. | 


Warranty. 


Collateral of the youngeſt Brother ſhall bar the 
eldeſt of his. Inheritance, where EY ch. 49. 
P. 283. 

Waſte. 


Lieth not againſt Tenant in Tail apres pofſibilitie 
de Iſſue extinct, ch. I. p. 111. ch. 2. p. 217. 
Lieth againſt Tenant for Life or Years, ch. 2. 

. 
Lieth againſt Tenant in Dower, or Tenant by 
the Courteſy at the Common Law, ch, 1, P. Lin 
ieth 


RN 
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i 7 able f HY Pri en Matters. 


Lem not againſt Cuftiy que uſe, if 1 it be for Life, Y 

+08 1-P. 219-2 

Done by a Sand is puniſhable i in the Teams, 
where not, <. 4. P. 122, Fc. ch. 19. p. bo. 

Waſte made by Tempeſt or Enemy is not pu- 


: 


niſhable in the Tenant, ch. 19. 5. 56. contra, 
n 
Done by a Stranger, the Tenant by Courteſy mall 


anſwer it n refuſed the "aaa ch. 4. 
4 > - | 


WW u. 


May be revoked aſhes one enters into Reli gion, 


where not, ch. 45. p. 268. 


Woman, + 


May diſpoſe her Huſband's Goods, and how fas, 
and how much, ch. 45. P. 267. 


-Wreck at Sea. ol 
Nl ch. 49. þ- 318, cb. 51. Pp. 289, Se. 


Urit of Right. 


Lieth of Tithes, ch. 25. p. 203. „ 
In a Writ of Alle, ä ſhall make his Title, 
= 


